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AMENDED DEVELOPMENT AGREEMENT

THIS SECOND AMENDED DEVELOPMENT AGREEMENT (“Agreement” or
“Second Amended Development Agreement”) is executed this ______ day of ____________
2017,2018, by and between the CITY OF CORAL GABLES, a Florida municipal corporation
(“City”) and AGAVE PONCEPLAZA TRUSTEE, LLC, a Florida limited liability company, as
Trustee under Land Trust No. AP-2018 a.k.a. “Agave Ponce” (“Owner”, as more specifically
defined herein).

RECITALS:

A. Owner is the owner in fee simple of the property more particularly described in
Exhibit A attached hereto (the “Property”).

B. Owner has’s predecessor in interest applied to the City Commission for approval
of a Mediterranean Village Planned Area Development (“PAD”) pursuant to Section 3-510 of the
City’s Zoning Code.

C. Section 3-510(F) of the City’s Mediterranean Village PAD regulations requires a
Development Agreement to be entered into with respect to the Property which grants certain
assurances regarding the construction, operation and maintenance of the proposed PAD.

D. The City and Owner desire to enter into this Agreement amending the
Development Agreement executed May 25, 2016 and recorded at Book 30093, Page 1483 in the
Miami-Dade Public Records as amended by the later agreed to Amended Development
Agreement executed March 28, 2017 and recorded at Book 30537, Page 2536 in the Miami-Dade
Public Records, for the purpose of providing the terms and conditions on which the Property is to
be developed and to reflect a decrease in the approximate Project construction costs from $500
Million to $400 Millionmodifications made to the Project as a result of further refinement of the
plans and further discussions with the City as well as other Project-related items and obligations.
The City may require further amendment of this Agreement if there are substantial increases in
the Project construction costs.

NOW, THEREFORE, in consideration of the premises and the mutual covenants herein
contained, and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the City and Owner hereby mutually covenant and agree as follows:

EXHIBITS, DEFINITIONS, AND FURTHER ASSURANCESARTICLE I.

Exhibits.  Attached hereto and forming a part of this Agreement are theSection 1.1
following Exhibits:

Exhibit A Legal Description of Property

Exhibit B Development Schedule

Exhibit C Hotel Standards of Operations
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Exhibit D Reserved

Exhibit E Retail Standards of Operation

Exhibit F Restaurant Standards of Operation

Exhibit G Office Standards of Operation

Exhibit H Offsite Improvements

Exhibit H-1 Offsite Improvements Schedule

Exhibit I Valet Standards of Operation

Exhibit J Reserved

Exhibit K Encroachments

Exhibit L Publicly Accessible Open Spaces

Exhibit M Public Safety MemoL-1 Conceptual Plaza Plan 

To the extent that any exhibit is in conflict with the language and terms of this
Agreement, the language and terms of this Agreement shall govern.

Defined Terms.  In addition to other terms defined in thisSection 1.2
Agreement, the following terms, as used herein and unless the context affirmatively
demonstrates to the contrary,  will have the following meanings:

“Aggregate Project Value” has the meaning ascribed to it by Section 3-2106-
“Definitions” of the City’s Zoning Code which, at the time of execution hereof, is “the total of all
Construction Costs associated with a particular construction or renovation project regardless of
the number of permits associated with the project, or whether it is a phased project.”

“Agreement” means this Amended Development Agreement, including all of its exhibits,
as the same may be modified or amended from time to time in writing and recorded in the Public
Records of Miami-Dade County.

“Approved PAD Plans” shall have the meaning set forth in Section 2.1.

“City” unless otherwise specified or required by the context, means the City of Coral
Gables, a Florida municipal corporation, in its proprietary capacity as licensor hereunder and in
its governmental capacity, and any successor governmental entity.

“City Manager” means the city manager of the City.

“Owner Improvements” consists of the improvements contemplated to be constructed by
Owner pursuant to the Approved PAD Plans.
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“Development” is defined as set forth in Sections 163.3164 and 380.04, Florida Statutes
(2014).

“Event of Default” has the meaning ascribed to it in Section 4.2.

“Effective Date” means the date that the related comprehensive plan amendments for the
Project (“Ordinance Nos. 2015-10 and 2015-11) both became final and effective (August 14,
2015).all parties have executed this Agreement. 

“Governmental Authority” means any federal, state, county, municipal or other
governmental department, entity, authority, commission, board, bureau, court, agency, or any
instrumentality of any of them.

“Governmental Requirement” means any law, enactment, statute, code, ordinance, rule,
regulation, judgment, decree, writ, injunction, order, permit, certificate, license, authorization,
agreement, or other direction or requirement of any Governmental Authority now existing or
hereafter enacted, adopted, promulgated, entered, or issued, and applicable to the Owner, the
Project, or this Agreement.

“Lender” means any lender, and any successor, assignee, transferee or designee of such
lender, which provides financing, secured or unsecured, in connection with the Project, and shall
include, without limitation, any mortgagee.

“Offsite Improvements” means the improvements depicted on Exhibit H attached hereto.

“Owner” means Agave PoncePlaza Trustee, LLC, a Florida limited liability company, as
Trustee under Land Trust No. AP-2018, which at the time of the making of this Agreement is the
owner in fee simple of the Property, and any heir, successor or assign who obtains any interest in
all or any part of the Project or the Property, or who obtains any interest in Owner.  Any entity
other than Agave PoncePlaza Trustee, LLC, that may one day meet this definition of “Owner” is
equally entitled to the rights and bound by the obligations of the Owner under this Agreement. In
the event that, at any time during the term of this Agreement and any extensions and renewals
thereof, the Owner is a corporation or an entity other than a Florida limited liability company,
then any references herein to member, membership interest, manager and the like which are
applicable to a Florida limited liability company shall mean and be changed to the equivalent
designation of such term which is appropriate to the nature of the new Owner entity, all as
reasonably construed by the City.

“Person” means any corporation; unincorporated association or business; limited liability
company; business trust; real estate investment trust, common law trust, trustee under a land trust
created pursuant to Section 689.071, Florida Statutes, or other trust; general partnership; limited
partnership; limited liability limited partnership; limited liability partnership; joint venture; two
or more persons having a joint or common economic interest; nominee; or other entity; or any
individual or estate of an individual.

“Project” means the improvements developed by the Owner on the Property pursuant to
the Approved PAD Plans.
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“Property” means the real property legally described in Exhibit A attached hereto.

“Publicly Accessible Open Spaces” means those areas of the Property, whether below, at,
or above grade, which are approved and set aside as areas accessible to the public, as depicted on
Exhibit L attached hereto. These spaces are not publicly owned and are not City parks.

“Section”, “Subsection”, “Paragraph”, “Subparagraph”, “Clause”, or “Subclause”
followed by a number or letter means the section, subsection, paragraph, subparagraph, clause, or
subclause of this Agreement so designated.

Terms from City Codes.  Terms used in this Agreement which are definedSection 1.3
in the City’s Code of Ordinances and Zoning Code, and not defined herein, will have the
meaning set forth in the those codes.

Approvals and Consents.  Wherever in this Agreement the approval orSection 1.4
consent of any party is required, it is understood and agreed that, except as otherwise specified,
such approval or consent will not be unreasonably withheld or delayed.

PLANS, DEVELOPMENT AND OPERATING STANDARDS, PARKING, ARTICLE II.
AND IMPROVEMENTS 

Development Plans.  The Owner and the City acknowledge and agree thatSection 2.1
the Property shall be developed in substantial conformance with the architectural and
landscaping plans and the Sign Package prepared by RTKL that are  included in the packet for
the June 10, 2015 City Commission Meeting and were approved by the City Commission, and
which were amended in concept by the City Commission at its March 28, 2017 meeting subject
to further City administrative review, as the same may be amended from time to time after City
approval (collectively, the “Approved PAD Plans”), and the terms and conditions of this
Agreement; it being agreed that any amendments to the Approved PAD Plans shall comply with
the City’s process for amending PADs as codified at Section 3-507 of the City’s Zoning Code.
Owner acknowledges that any proposed change to the exterior façade of a building shall require
review and approval of the Board of Architects, at the discretion of the Development Review
Official.

Uses.  The following uses, together with all ancillary uses, shall beSection 2.2
permitted on the Property (as such uses and ancillary uses are defined or described, as
applicable, under the City’s Zoning Code):

Retail uses of approximately 137,000110,115 square feet (the “Retail (i)
Component”).

Restaurant uses of approximately 40,00056,400 square feet (the “Restaurant (ii)
Component”).

Office uses of approximately 474,000505,990 square feet (the “Office (iii)
Component”).
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Residential uses of approximately 136135 multi-family rental units and 15 (iv)
townhomes39 loft rental units.

Hotel uses of approximately 220242 rooms (the “Hotel”).(v)

Publicly Accessible Open Spaces as depicted on Exhibit L attached hereto.(vi)

Section 2.3 Changing of Uses. The shifting of floor area from one use to another is
subject to the following:

(i) the City review procedure for amendments to PAD Development Plans
codified at Section 3-507 of the City’s Zoning Code, and

(ii) the submittal, at the time of application to modify the Approved PAD Plans or
of application for a change of use, of a revised shared parking reduction analysis which, subject
to City approval, establishes that sufficient parking is provided for the new use being introduced,
and

(iii) An amendment to this Agreement is only required if one of the following is
proposed:

(a) the square footage of restaurant use is proposed to increase by 20% or
more, or

(b) the square footage of any use listed in Section 2.2 other than the
restaurant use is proposed to increase by 10% or more of the stated unit of measurement
(for example, an increase of office use of 31,70055,599 square feet or more), or

(c) the square footage of ground floor retail/restaurant uses shown on the
Approved PAD Plans is proposed to be reduced by any amount.

Development Schedule.  The Property shall be developed in accordanceSection 2.4
with the time frames and procedures set forth on Exhibit B attached hereto.

Hotel Standards of Operation.  The Hotel shall be operated in accordanceSection 2.5
with the standards set forth on Exhibit C attached hereto.  Owner will submit a conceptual plan
for the hotel taxi loading, unloading and queuing in the Project and not on the streets in and
surrounding the Project, and obtain the approval of the City Parking Director prior to approval
of the Temporary Certificate of Occupancy for the hotel. The uses of the top two floors of the
Hotel shall always be available only for those uses that conform to the City’s Comprehensive
Plan, which may include, without limitation, restaurant and banquet facilities.  Owner will not
use the top two floors for a use other than a fine dining restaurant without first obtaining City
Commission approval of the new use. Owner will submit a conceptual plan for managing traffic
related to special events at the hotel ballroom facilities, with various procedures to be
implemented based on the projected attendance of events and utilizing off duty police officers as
necessary for larger events, and will obtain the approval of the Public Works Director prior to
approval of the Temporary Certificate of Occupancy for the hotel.
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Hotel  Rating. The Hotel shall be designed and operated in a manner toSection 2.6
conform to the standards in effect on the Effective Date of this Agreementat the time of approval
of the Approved PAD Plan for hotels of similar size having not less than a four-diamond rating
according to the rating system established by American Automobile Association (“AAA”) (the
"Operating Standard").  The Hotel Owner or operator shall use good faith, commercially
reasonable efforts to cause the Hotel to be operated at a level eligible to be rated by AAA as a
four- or five-diamond hotel according to the Operating Standard throughout the life of the Hotel
as provided in Exhibit C.  The failure to conform to or operate at the Operating Standards
required to qualify for at least a AAA four diamond rating or an equivalent standard will give the
City the rights and remedies provided for in Exhibit C.

Retail Component Operating Standards.  The Retail Component shall beSection 2.7
operated in accordance with the standards set forth on Exhibit E attached hereto.

Restaurant Component Operating Standards.  The Restaurant ComponentSection 2.8
shall be operated in accordance with the standards set forth on Exhibit F attached hereto.

Office Component Operating Standards.  The Office Component shall beSection 2.9
operated in accordance with the standards set forth on Exhibit G attached hereto.

Publicly Accessible Open Spaces.  All Publicly Accessible Open SpacesSection 2.10
will be open to the public in perpetuity, subject to (a) closures required from time to time for
replacement and repair, (b) closures for occasional scheduled events in accordance with Section
7.7 hereof, (c) reasonable limitations on hours of operation as established by the Owner from
time to time, which at a minimum shall be no less than the regular City Park hours, unless other
approved by the City Manager, and (d) closures once per year required to prevent dedication to
the public.  The Publicly Accessible Open Spaces will be maintained by the Owner at a level of
quality equal to or higher than the City’s actual maintenance standard for the public open spaces
at the Biltmore Hotel, will meet the requirements of Article VII hereof, and will be placed and
operated in conformance with the descriptions in Exhibit L attached hereto.

Section 2.11.2.11  Public Safety; Public Art; Ponce Circle Park.

(i) Satisfaction of Code requirements.  The City’s “Art in Public Places”
Ordinance in effect at the time of approval of the Approved PAD Plan (the “Art Ordinance”)
requires 1% of the Aggregate Project Value to be spent on on-site public art installations or
contributions to the City’s “Art in Public Places” fund (the “Art Fund”) or both.  The Owner
proposes to satisfy the Art Ordinance by providing on-site public art installations.  The public art
installations that will be proposed by the Owner from time to time will be reviewed and approved
by the City under the Art Ordinance review process in effect on the date hereof, except that the
time for payment or installation of such art may be extended from building permit to the date of
the Project’s first Temporary Certificate of Occupancy in the discretion of the City Manager.
The maintenance of, and public access to, artwork will comply with requirements of the City’s
Art Ordinance.

(ii) Additional contribution.  In addition to complying with the Art Ordinance and
all other applicable fees and costs related to Governmental Requirements, the Owner hereby
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commits to contribute an additional $2.7 million to the City no later than the first
Temporaryissuance of a Certificate of Occupancy for the entire Project.  This contribution is
proffered by the Owner in relation to the Approved PAD Plans, to be used by the City for one or
both of the two following purposes.  The allocation of the contribution is in the sole discretion of
the City Commission.

(a) Public Safety.  All or part of the contribution may be used for the
public safety needs specified in the Public Safety Memo attached as Exhibit M.

(b) Public Art.  All or part of the contribution may be used for
installation of publicly accessible artwork into the Project or in Ponce Circle Park, adjacent to the
Project, or in both places, for the benefit of the Project and of the City.  The artwork to be
acquired shall be compatible with the Project design and aesthetics. The City Manager will
inform the Owner of, and give the Owner an opportunity to comment on, the identity of the artist
and the specific works of art that the City intends to purchase using this additional contribution.
The exact placement of art purchased with this additional contribution shall be determined by the
City Manager, after providing the Owner an opportunity to comment on the proposed location.

(iii) Additional Ponce Circle Park Contribution. The Owner shall, prior to the
issuance of the first initial phase or master building permit for the Project, contribute $2 Million
to the City for improvements to Ponce Circle Park. to be placed in an interest bearing escrow
account, $200,000 of which shall be released at the City’s request for the purpose of funding the
planning and design of the proposed improvements to Ponce Circle Park. The balance of the
funds placed in escrow are to be released to the City within 15 months after the issuance of the
first phase permit or master building permit to be used for construction of the Ponce Circle Park
improvements. Any amounts incurred by Owner in furthering the improvements to Ponce Circle
Park shall act as a set-off against the $2 Million deposited in escrow.          

Section 2.12 Arts Center Building.

(i) Intent.  Both Owner and the City acknowledge that the historic Arts Center
Building located at 2901 Ponce de Leon Boulevard (the “Arts Center Building”) is a focal point
of the Project, and a building of great public importance.  Its adaptive reuse is a critical
component of the Project’s overall success, but the reuse should not overly commercialize the
historic values of the Arts Center Building and should be oriented towards and intended to
activate pedestrian activity. Accordingly, Owner and City agree that any proposed use of the Arts
Center Building should celebrate its important role in civic planning and architectural history and
in the history of the City, and should increase the prestige of the overall Project. The building
will be used and managed in accordance with the City Code governing Historic Resources.
Examples of the kinds of uses that the Owner may propose, which are listed only to exemplify
the parties’ mutual intent and not to predetermine the acceptability of any particular use, include
museums, art galleries or art schools; architectural colleges, design studios or research institutes;
institutions of city planning education or research; and special events compatible with the
building’s historic nature.  Limited ground floor retail or restaurant uses that are unique and
further the intent of this section, such as a high quality café similar to Chocolate Fashion, Café
Curuba or Café Demetrio, may also be proposed.  Owner agrees to maintain the Arts Center
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Building in compliance with Section 3-1108 of the City Code at all times, and to provide
reasonable access to City representatives upon request to assure such compliance.

(ii) Procedure.  Owner will petition the City for approval of the initial and future
proposed uses of and tenants for the Arts Center Building.  Owner agrees not to propose uses that
are prohibited or are not permitted by the Zoning Code, by the form-based planned area
development criteria and other Project approvals, or by Section 5.1(i) – (xii) and (xiv) – (xv) of
this Agreement.  The City Manager will review the petition and the recommendation of the
Historic Resources Officer, along with the applicable zoning provisions and Project approvals,
and, in his or her sole discretion, will choose to either approve, deny or recommend
modifications to the petition or make a written recommendation to the City Commission for its
consideration and action on the petition.  In making this decision, the City Manager will only
consider high quality uses that respect the importance of the building, not only for its architecture
but also for the defining role it played in shaping the beauty and vision of the City.  The parties
agree that disputes concerning the decisions to be made under this Section 2.12 shall be handled
in accordance with Section 4.2 of this Agreement.

Section 2.13. Offsite Improvements.  Subject to and conditioned upon the issuance of
required building permits from the applicable Governmental Authorities, the Owner shall
construct and install the improvements required by the traffic study meeting, and all City and
other applicable Governmental Requirements described on, and in accordance with the time
frames and procedures, set forth on Exhibit B.  Owner shall contribute the costs of Offsite
Improvements to enhance surrounding neighborhoods such as those shown and in the locations
described in Exhibit H (including, without limitation, the residential parking zones as shown in
Attachment D to the April 2, 2015 City Commission agenda memo, typical street sections, and
conceptual drawings) attached hereto. The design, planning and construction of the Exhibit H
improvements shall follow a schedule to be determined by the City Manager,attached as Exhibit
H-1, which shall include ample opportunities for the neighborhoods to provide design input and
shall accomplish the construction as soon as practical, phasing the work as necessary to avoid
conflicts with or damage resulting from the construction of the Project, but which shall provide
that work in all areas identified in Exhibit H that will not interfere with or be affected by
construction of the Project shall be commenced within six months of the execution of this
Amended Development Agreement and the issuance of the necessary permits by the City. The
City Manager shall determine, in coordination with the Owner, which party will be responsible
for each step of the planning, design and construction of the Offsite Improvements, as set forth in
Exhibit H. Pursuant to a joint participation agreement between Miami-Dade County and city, a
portion of the total Owner contribution of $6.325 Million may be funded by the Project’s impact
fee payments to the County Roadway Impact Fee Trust in an amount not to exceed $2 Million. 

Section 2.14.  Parking.

(i) Amount.  Parking shall be provided for the Project pursuant to the
Approved PAD Plans.  The valet operating plan for the Project is set forth as Exhibit I attached
hereto.  The Project is availing itself of reduced parking requirements pursuant to the shared
parking analysis and reduction permitted by the Mediterranean Village Planned Area
Development regulations. No shared parking is proposed or will be allowed for residential uses.
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The Project’s parking plan may reserve parking spaces for any use but such reserved parking
spaces shall be excluded from the shared parking reduction calculation. Parking spaces for all
other uses willuses included within the shared parking reduction calculation shall not be
reserved, except for (a) approved valet parking spaces, and (b) spaces for the office tower in the
north blocktowers may be reserved from 8:00 am –to 6:00 pm Monday through Friday., and (c)
residential parking spaces not required for the shared parking reduction calculation. A restrictive
covenant shall be provided before the issuance of a Temporary Certificate of Occupancy
indicating the amount of unreserved spaces required as a result of the shared parking reduction
and further providing that these spaces will not be reserved except only under the limited
circumstances provided in (a), (b), and (c) above.

(ii) Enforcement.  Certain types of use assumptions have been made by the
City in granting reductions in parking requirements pursuant to the shared parking analysis. The
City has the right to enter upon the Property at any time to confirm that the type of use
assumptions previously made continue to be accurate and, in the event that the City has any
doubts as to the accurateness of these assumptions, it may request that Owner conduct further
analysis so as to satisfy the City of the appropriateness of the parking provided for the Project.
The City has the right to withhold permits for the Project until it is reasonably satisfied that the
shared parking analysis provided is accurate and reliable.

(iii) Loss of OnstreetOn-street Parking Spaces.  In accordance with the
requirements of Chapter 74 Traffic and Vehicles, Article III. Stopping, Standing and Parking,
Division 5. Parking Replacement Assessment of the City Code of Ordinances, the Owner agrees
to mitigate for the loss of ten (10) on-street parking spaces attributable to the prior approved
project on the Property, at the current City rate of $42,000 per parking space lost.  Payment shall
be made prior to issuance of a foundation permit.

(iv) Employee Parking.  Owner will submit a conceptual employee
parking management plan to limit spillover parking impacts on residential streets, and obtain the
approval of the plan by the City Parking Director, prior to issuance of a Temporary Certificate of
Occupancy for any non-residential building.

Section 2.15. Mobility Improvements.

(i) Upfront Contribution.  In order to mitigate the Project’s impact on public
mobility, the Owner shall pay to the City $2.592 million (the “Upfront Contribution”) prior to the
issuance of the foundation permit, to be used by the City towards the purchase of up to four new
trolley buses, construction of garage space attributable to up to four trolley buses, or equivalent
capital and/or operational expenditures supporting mobility that provide comparable access to the
Project and comparable circulation between the Project and the Central Business District. for
mobility and transit capacity improvements. The amount of this Upfront Contribution shall be
credited against any future fee on development for the same purposes, less any portion which has
already been credited towards the payment of County roadway impact fees, that may be
legislatively adopted by the City and enforced against the Project for five years from the date of
this Second Amended Development Agreement.  In the event that a list of the expenses and
amounts for which the Upfront Contribution is spent is not available through a public records
request to the City, then the City shall provide such a list to the Owner within a reasonable time
after a written request.
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Section 2.16. Traffic Improvements.  Prior to the issuance of the firstfinal Temporary
Certificate of Occupancy for the Project, Owner shall complete all traffic improvements
recommended by the Traffic Study prepared by Kimley Horn and Associates and dated May 18,
2015. 2015 and revised January 24, 2018. City Commission Ordinance No. 15-384213 as
amended by Resolution No. 17-68 requires that certain follow up analyses take place after
issuance of the first Temporary Certificate of Occupancy for the Project. Within one year of City
receipt and approval of these follow -up traffic analyses and any recommended mitigation or
improvements, which shall be done in consultation with Miami-Dade County, the Owner shall
complete the traffic improvements, if any, recommended by said follow up analyses.

LAND USES, PROJECT QUALITY AND ASSURANCESARTICLE III.

Section 3.1. Land Uses.  The Owner and the City agree, during the term of this
Agreement, to devote the Property and the Owner Improvements only to the uses specified in this
Agreement and to be bound by and comply with all of the provisions and conditions of this
Agreement.  However, nothing contained herein shall be or be deemed to be any contract or
agreement by the City, in its municipal capacity, to grant approvals for the Project or with respect
to any zoning decisions affecting the Project.  For additional consideration given, the sufficiency
and nature all of which is hereby acknowledged, the Owner hereby agrees that this Agreement
does not constitute contract zoning or contract planning prohibited by Florida law, and the Owner
hereby waives any claim, pleading, or affirmative defense that this section or this Agreement
constitutes prohibited contract zoning or contract planning.

Section 3.2 Character and Operation Standards of Property and Owner Improvements.
The parties recognize and acknowledge that the manner in which the Project is developed,
operated, and maintained is a matter of critical concern to the City. The Owner hereby agrees to
develop, redevelop, operate, repair, rehabilitate, demolish, and maintain the Project and all other
property, whether real or personal, and equipment located thereon which are owned, leased
maintained, or subject to the control of or by the Owner in good order, condition, repair and
appearance and in a manner consistent with (i)  presently existing comparable projects (such as
“The Village of Merrick Park” located in the City, “Mizner Park” located in Boca Raton, Florida,
and “CityPlace” in West Palm Beach, Florida ); (ii) the operational standards set forth in the
exhibits attached hereto, including but not limited to Exhibits C, E, F, G, I and L, (collectively
the “Operational Standards”); and (iii) in compliance with all Governmental Requirements.  To
help accomplish this result, the Owner will establish reasonable rules and regulations
incorporating the Operational Standards governing the use and operation of the Project in order
to assure the level of quality and character of operation of the Project required herein, and Owner
shall use all reasonable efforts to promptly and immediately enforce such rules and regulations.

AGREEMENT AS COVENANT; PERFORMANCE AND DEFAULTARTICLE IV.

Section 4.1.4.1 Agreement as Covenant or Equitable Servitude.  Anything to the contrary
herein notwithstanding and without limiting the generality (and subject to the limitations) hereof,
it is the intention of the City and the Owner (as Owner of the Property and the Project) that the
provisions of this Agreement shall constitute covenants running with the land and with title to the
Property, or as equitable servitudes upon the land, as the case may be.  If any covenant or
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equitable servitude created by this Agreement is determined to be invalid by a court with
jurisdiction, Owner shall nevertheless comply with the obligations set forth in this Agreement
and in the covenant or equitable servitude.

Section 4.2  Owner’s Default of Agreement and Covenants.

(i)  Failure of the Owner, or other Person in possession of or using a portion of the
Property or Project to perform in accordance with or to comply with any of the covenants,
conditions and agreements which are to be performed or complied with by the Owner, a Property
or Project tenant, future owner, or other Person in possession of or using a portion of the Property
or Project, and the continuance of such failure for a period of thirty (30) days after mailing of
notice thereof in writing from the City to the Owner in accordance with Section 11.5 of this
Agreement (which notice shall specify the respects in which the City contends that the Owner or
other Person in possession of or using a portion of the Property or Project has failed to perform
or comply with any such covenants, conditions and agreements), shall constitute an event of
default (“Event of Default”) on the part of the Owner; provided, however, if such default cannot
be cured within thirty (30) days of notice and (i) the Owner within said thirty (30) day period
shall have commenced and thereafter shall have continued diligently to prosecute all actions
necessary to cure such default, and (ii) the Project continues to operate in the ordinary course of
business, then the Owner shall have an additional reasonable time within which to cure such
matter or Event of Default; provided that in no event shall such Event of Default extend more
than 365 days from the date of mailing of the notice of default.  Until the City has provided the
Owner with written notice of default pursuant to this Section 4.2 and the time periods for cure set
forth in this Agreement have elapsed without such cure having been effected, the failure of the
Owner or any other Person in possession of or using a portion of the Property or Project to
perform or comply with the covenant(s), condition(s) and agreement(s) of this Agreement
specified in such notice shall not be deemed an Event of Default.

(ii)  Failure to timely install, build, connect to governmental systems, or operate
any of the Offsite Improvements based on the time schedule set forth in Exhibit B attached
hereto, including any extensions that may be approved by the City in accordance with Exhibit B,
shall be an Event of Default and a material breach of this Agreement.

(iii) Failure to timely install, build, connect to governmental systems, or operate
the Project based on the time schedule set forth in Exhibit B attached hereto, including any
extensions that may be approved by the City in accordance with Exhibit B, shall be an Event of
Default and a material breach of this Agreement.

(iv)  If the City determines, in its sole discretion, that Owner’s failure to perform
constitutes an imminent threat to the public health, safety and welfare, no prior 30 day notice is
required, and the City may seek an injunction to remedy that threat without delay or other
preconditions.

(v) The City retains all remedies available to it at law or pursuant to
Governmental Requirements in order to enforce the provisions of this Agreement regardless of
whether specific security is provided for such obligation.
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Section 4.3 City Default.  In an event of default or alleged default by the City with regard
to this Agreement and any of its terms or conditions, Owner shall give the City not less than 30
days’ written Notice of Default, as measured from the time of mailing in conformance with
Section 11.5. The Notice of Default shall specify the nature of the alleged default and, where
appropriate, the manner and period of time in which said default may be satisfactorily cured. If
such default cannot be cured within thirty (30) days and the City within said thirty (30) day
period shall have commenced and thereafter shall have continued diligently to prosecute all
actions necessary to cure such default, then the City shall have an additional reasonable time
within which to cure such matter or Event of Default; provided that in no event shall such Event
of Default extend more than 365 days from the date of mailing of the Notice of Default.  Until
Owner has provided the City with written notice of default pursuant to this Section 4.3 and the
time periods for cure set forth in this Agreement have elapsed without such cure having been
effected, the failure of the City to perform or comply with any part of this Agreement specified in
such notice shall not be deemed an Event of Default.

Section 4.4. Unavoidable Delay or Force Majeure.  Any one or more of the following
events will be a “Force Majeure” under this Agreement: strikes, lockouts, acts of God, unusual
delay in obtaining or inability to obtain labor or materials due to Governmental Requirements,
enemy action, civil commotion, fire, hurricane, sabotage, casualty or other similar causes beyond
the reasonable control of a party. A party’s insolvency or financial condition or anything that
causes a default in any Project financing or difficulty in obtaining financing will not constitute a
Force Majeure. Neither the City nor the Owner, as the case may be, nor any successor in interest,
shall be considered in breach of or in default of any of its obligations, including, but not limited
to, the preparation of the Property for Development, or the beginning, progress, or completion of
construction of the Owner Improvements or the Offsite Improvements, in the event of a Force
Majeure, and the applicable time period shall be extended for the period of unavoidable delay
caused by the Force Majeure. With respect to any Force Majeure that results in any damage to the
Owner Improvements or the Offsite Improvements, the time periods shall be extended for the
following periods of time: (i) the time period from the date of the Force Majeure through and
including the date the Owner receives the insurance proceeds related to such damage, and (ii)
following receipt of the insurance proceeds, the reasonable time period which is needed for the
Owner to restore the Owner Improvements or Offsite Improvements to the condition which
existed immediately preceding the Force Majeure.

Section 4.5. Obligations, Rights and Remedies Cumulative.  The parties agree that any
party may seek specific performance of this Agreement, and that the rights and remedies of the
parties to this Agreement, whether provided by law or by this Agreement, shall be cumulative,
and the exercise by any party of any one or more of such remedies shall not preclude the exercise
by it, at the same or different times, of any other such remedies for the same default or breach, or
of any of its remedies for any other default or breach by the other party.

Section 4.6 Waiver.  Failure or delay in giving a Notice of Default or seeking
enforcement of this Agreement shall not constitute a waiver of any default.  Except as otherwise
expressly provided in this Agreement and except for any waiver expressly provided in writing,
any failure or delay by another party in asserting any of its rights or remedies as to any default
shall not operate as a waiver of any default or of any such rights or remedies or deprive such
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party of its right to institute and maintain any actions or proceedings which it may deem
necessary to protect, assert or enforce any such rights or remedies.

RESTRICTIVE COVENANTS.ARTICLE V.

Section 5.1. Use Prohibitions of the Property and Owner Improvements.  The Property
shall not be used by the Owner or other Person in possession of or using any portion of the
Property or the Project, nor shall the Owner permit the use of the Property, the Project or any
Development Improvements for the following:

(i)  Any unlawful or illegal business, use or purpose, or for any business, use or
purpose, which is immoral, disreputable (including without limitation “adult entertainment
establishments” and “adult” bookstores), or extra-hazardous, or in such manner as to constitute a
nuisance of any kind (public or private), or for any purpose or in any way in violation of the
certificates of occupancy (or other similar approvals of applicable governmental authorities) or of
rules, regulations, ordinances or laws applicable to the Property; or

(ii)  Any unlawful or illegal business, use or purpose, or for any business, use or
purpose which is hazardous, or in such manner as to constitute a nuisance of any kind (public or
private), or for any purpose or in any way in violation of any governmental law, regulation, or
rule relating to hazardous substances. As used in this paragraph the term "hazardous substances"
shall be defined as including petroleum and petroleum products and as set forth in 42 U.S.C.
§9601(14), Section 101(14) of the Comprehensive, Environmental, Response Compensation, and
Liability Act of 1980 ("CERCLA") (as amended by the Superfund Amendments and
Reauthorization Act of 1986 ("SARA"), the Resource Recovery and Restoration Act as set forth in
42 U.S.C. §6901 et seq. (“RCRA”), Chapter 376, Florida Statutes, or any other Federal, State of
Florida, local, or City law, rule, administrative decision, or regulation pertaining to the protection of
the environment or employee safety and health, and all as adopted or amended form time to time,
including but not limited to any and all liabilities or obligations in the nature of remedial action(s)
that may be required of the Owner, a tenant or other Person in possession or occupancy of any part
or portion of the Project or the Property; or

(iii) Any storage warehouse operation; or

(iv) Any “second hand” store, “surplus” store, or pawn shop; or

(v) Any fire sale, bankruptcy sale (unless pursuant to a court order) or auction
house operation; or

(vi) Any central laundry, dry cleaning plant or laundromat; provided, however,
this prohibition shall not be applicable to customary supportive facilities for on-site service
oriented to pickup and delivery by the ultimate consumer; or

(vii) Any automobile, truck, trailer or recreational vehicle sales, leasing, display
or body shop repair operation; or

(viii) Any pet shop or animal raising facility; or
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(ix) Any mortuary, crematorium, or funeral home; or

(x) Any establishment selling or exhibiting drug-related paraphernalia or
which exhibits either live or by other means to any degree, nude or partially clothed dancers or
wait staff; or

(xi) Any massage salon, massage establishment or similar establishments;
however, this language shall not be construed to preclude massage services at a high end spa in
conjunction with the Hotel or with any fitness club to be located in the retail areas of the Project;
or

(xii) Any flea market, amusement arcade or video arcade, pool hall or billiard
hall, car wash or dance hall; provided, however, this language will not preclude the operation of a
car wash as an accessory use to the garage on the Property; or

(xiii) Any training or educational facility as a principal use, including but not
limited to: beauty schools, barber colleges, reading rooms, places of instruction or other
operations catering primarily to students or trainees rather than to customers (except as provided
in Section 2.12); or

(xiv) Any gambling facility or operation, including but not limited to:  off-track
or sports betting parlor; table games such as blackjack or poker; slot machines, video
poker/blackjack/keno machines or similar devices; or bingo hall; or

(xv) any assembling, manufacturing, distilling, refining, smelting, agricultural or
mining operation.

Section 5.2.  Non-Discrimination.

(i)  No covenant, agreement, lease, conveyance or other instrument concerning the
sale, lease, use or occupancy of the Property and Owner Improvements or any portion thereof
shall be permitted, effected, or executed by the Owner or other Person in possession or occupancy
of any part or portion of the Project or the Property, whereby the Property, or the Owner
Improvements, or any portion thereof, is restricted by the Owner or other Person in possession or
occupancy of any part or portion of the Project or the Property, upon the basis of race, color,
religion, sex, national origin, or handicap, or any other condition, or in violation of Chapter 760,
Florida Statutes, or any other Governmental Requirement.  The Owner will comply with, and
shall require any Person in possession or occupancy of any part or portion of the Project or the
Property, to comply with, all applicable Governmental Requirements in effect from time to time,
prohibiting discrimination or segregation by reason of race, color, religion, sex, national origin,
handicap, or any other condition, in the sale, lease, use or occupancy of the Property or the
Owner Improvements or any portion thereof. The Owner agrees to make reasonable
accommodations for the handicapped as required by law and agrees that no otherwise qualified
handicapped individual shall, solely by reason of his or her handicap, be excluded from
participation in, be denied the benefits of, be denied access to facilities within the Property or the
Owner Improvements, or be subjected to discrimination under any program or activity allowed
under this Agreement, except as permitted by law.
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(ii)  Anything in Section 11.22 hereof to the contrary notwithstanding, if the City
believes that a default has occurred because of a failure by the Owner, or any other Person in
possession or occupancy of any part or portion of the Project or the Property to comply with the
terms of this Section 5.2, it may send to the Owner and/or other Person a written notice of intent
to declare a default because of such failure (the “Pre-Default Notice”).  The Pre-Default Notice is
not a declaration of a default hereunder. If the Owner and/or other Person, after reviewing the
Pre-Default Notice (which shall specify the respects in which the City contends that such a
failure should be considered a default), believes that such a failure is not a default under this
Section 4.2, the Owner and/or other Person shall within thirty (30) days of receipt of such
Pre-Default Notice, advise the City in writing of the reasons why the Owner and/or other Person
contends that such a failure should not be considered a default under this Section 5.2.  If the City,
after considering the response, still believes that such failure is a default, the City shall issue a
Notice of Default pursuant to Section 4.2.

Section 5.3 Green Building.

(i) Requirement.  The Owner agrees to use good faith, commercially reasonable
efforts to do both of the following:

(a) cause each building (other than the historic Arts Center Building)
to be designed and operated in a manner to conform to the standards in effect on the
Effective Dateat the time of approval of the Approved PAD Plan of this Agreement to
allow each building (other than the historic Arts Center Building) to qualify individually
for certification as a LEED (Leadership in Energy and Environmental Design) building
or equivalent nationally recognized green building certification program; and

(b) cause the Project to be designed so that it will qualify for a
minimum of forty (40) points toward certification and be eligible for certification under
the standards in in effect on the Effective Date of this Agreementat the time of approval
of the Approved PAD Plan for LEED-Neighborhood Development or equivalent
nationally recognized green building certification program. It is acknowledged and
agreed by both Owner and City that (A) the Project is not required to comply with the
Building Water Efficiency (GIB-3) nor the On-Site Renewable Energy Sources (GIB-11)
categories of the LEED-Neighborhood Development criteria in order to comply with
this sub-section 5.3(i)(b) and (B) in the event that the Project fails to obtain a
LEED-Neighborhood Development, or equivalent, certification due to non-compliance
with either or both of these two categories, the City will not  draw upon the bond,
escrow amount, or letter of credit referenced in sub-section 5.3(iii) below.

(ii) Enforcement of Individual Building Requirements.  Prior to issuance of a
temporary certificate of occupancy for any building other than the Arts Center Building, the
Owner shall post a bond, escrow amount, or letter of credit in a form acceptable to the City of
Coral Gables and approved by the Building Official for the amount required by Section 5.3(iv)
below. The City will be entitled to draw down on the bond, escrow funds or letter of credit if
LEED or equivalent certification for any building is not achieved and accepted by the City
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within two years after the City’s issuance of the Temporary Certificate of Occupancy for that
building, or if LEED or equivalent certification is achieved but not maintained for such period.

(iii) Enforcement for Forty (40) Point LEED-ND Requirements.  Prior to the
issuance of a temporary certificate of occupancy for the first Project building to be constructed,
the Owner shall post a bond, escrow amount, or letter of credit in the amount of $250,000 which
will be in addition to the bond, escrow, or letter of credit amount required by sub-section 5.3(iv)
below. If within two years of issuance of a temporary certificate of occupancy for the final
Project building to be constructed the Project has not qualified for a minimum of forty (40)
points toward LEED-Neighborhood Development or equivalent nationally recognized green
building certification program as provided for in sub-section 5.3(i)(b) above, the City shall be
entitled to draw upon said bond, escrow amount, or letter of credit .  At such time as the Owner
presents evidence to the City that the Project has qualified for a minimum of forty (40) points
toward the certification under the standards in effect on the Effective Date of this Agreementat
the time of approval of the Approved PAD Plan for LEED-ND or equivalent, the City will
release such bond, escrow amount, or letter of credit.

(iv) Bond, Escrow or Letter of Credit Amount.  The bond, escrow or letter of
credit to secure compliance with the LEED or equivalent requirements summarized in Section
5.3(i)(a) above shall be determined based on 3% of the master building permit construction cost
value for each building. Funds that become available to the City from the drawing on the bond,
escrow or letter of credit shall be placed in the Historic Public Art Fund as defined in Section
3-2106 of the Zoning Code.

SIGNSARTICLE VI.

Sign Package.  Owner shall create a Master Sign Package or a Special SignSection 6.1
Package for the Project for the signage regulated by the City’s Sign Ordinance (collectively,
“Sign Package”) to accomplish the following goals: (i) moving pedestrians and vehicle traffic to
and throughout the Property safely and efficiently, including, but not limited to, residents, guests,
visitors, and motorists along surrounding thoroughfares, and (ii) properly identifying the
Property, the Project and various tenants, events, and components within the Project.  The Sign
Package as approved by the City Commission shall be incorporated into the Approved PAD
Plans approved by the City Commission.

Sign Types.  The Sign Package will include only those sign types in thoseSection 6.2
dimensions, fabrications, illumination, and locations allowed by the City’s Zoning Code.  The
Sign Package will not include digital signs or other signs prohibited by the City Zoning Code.

Application.  The Sign Package shall apply to all signage in the ProjectSection 6.3
subject to the jurisdiction of the City’s Sign Ordinance.

Regulation.  All Project signs shall be subject to applicable GovernmentalSection 6.4
Requirements.

RESERVATION OR DEDICATION OF LAND/PUBLICLY ACCESSIBLE ARTICLE VII.
OPEN SPACES
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Section 7.1 No Dedication.  The Owner is not dedicating any land within the Property
to the City, but agrees to grant the City various easements as referenced in this Agreement.

Section 7.2 Approved PAD Plans. The Owner agrees to create within the Project: (i)
Publicly Accessible Open Spaces as defined herein, as generally indicated on Exhibit L attached
hereto, and as further addressed in Section 2.10 hereof; and (ii) sidewalks designed to
accommodate increased pedestrian activity that will include shopping, entertainment, and
outdoor seating, all as generally labeled on the Approved PAD Plans.

Section 7.3 Ownership of Publicly Accessible Open Spaces. The Owner will retain
ownership of the Publicly Accessible Open Spaces but shall grant the City a non-exclusive
easement allowing public access to the Publicly Accessible Open Spaces. The Owner and the
City agree to execute and record a Publicly Accessible Open Spaces Easement and Maintenance
Agreement (“Publicly Accessible Open Spaces Easement Agreement”), to specifically designate
the areas to be Publicly Accessible Open Spaces and to assign their respective responsibilities
and obligations with respect to the future construction, maintenance and operation of the Publicly
Accessible Open Spaces. The Publicly Accessible Open Spaces Easement Agreement shall be in
a form acceptable to the City Attorney, incorporating the recommendations of a Crime
Prevention Through Environmental Design review to be performed by the City Police
Department.  The Publicly Accessible Open Spaces Easement Agreement shall be consented to
and joined in by any Lender, other lien holder, or holder of any other security interest, in the
portion of the Property subject to the Publicly Accessible Open Spaces Easement Agreement.

Section 7.4 Timing of Publicly Accessible Open Spaces Easement Agreement. The
City and the Owner agree to execute and record the Publicly Accessible Open Spaces Easement
Agreement prior to the City issuing the first Temporary Certificate of Occupancy for the Project.

Section 7.5 Location and Dimensions of the Publicly Accessible Open Spaces. The
general location and dimensions of the Publicly Accessible Open Spaces shall be substantially in
accordance with the Approved PAD Plans.  Changes to the location and dimensions of the
Publicly Accessible Open Spaces will be reviewed in accordance with the PAD amendment
process outlined in Section 3-507 of the Zoning Code.  The specific location and dimensions of
the Publicly Accessible Open Spaces will be set forth in the Publicly Accessible Open Spaces
Easement Agreement, in accordance with the conceptual plan depicted in Exhibit L attached
hereto.

Section 7.6 Owner’s Rights Regarding Publicly Accessible Open Spaces.  Subject to
City regulations as may be adopted or amended from time to time, the terms and conditions of
the Publicly Accessible Open Spaces Easement Agreement, and such other agreements as the
Owner and the City may agree to, Owner shall retain the right to design, landscape, and
determine the programming for the Publicly Accessible Open Spaces, subject to compliance with
the Approved PAD Plans, this Agreement and Exhibit L attached hereto. Owner and City agree
and acknowledge that the improvements and programming of the plaza area facing Ponce de
Leon Boulevard shall be in substantial compliance with the conceptual plan attached as Exhibit
L-1. 
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Section 7.7 Events in and Around Publicly Accessible Open Spaces.  Subject to City
regulations as may be adopted or amended from time to time, the Owner may sponsor or
similarly partner with organizations to hold temporary events in and around the Publicly
Accessible Open Spaces.  In advance of a temporary event, the Owner shall submit an application
to the City consistent with the requirements contained in the City Zoning Code to obtain the
necessary permits and approvals. The City shall have the right to hold events in Publicly
Accessible Open Spaces, and the parties agree to cooperate in the scheduling of these spaces.

   ENCROACHMENTS AND UTILITIES ARTICLE VIII.

Construction of Encroachments within City Owned Public Rights-of-Way.Section 8.1
The City finds that the construction of encroachments in, above, and under the public
rights-of-way will not unduly restrict the use of such public rights-of-way and is a necessary and
essential element in the future construction of pedestrian walkways or commercial uses above
such public rights-of-way as generally depicted on Exhibit K attached hereto. The precise
locations and dimensions of the proposed areas of encroachment will be resolved at the time of
City approval of the encroachment agreements, which shall occur prior to the issuance of the
foundation permithave been finalized. Should the Public Right-of Way be affected during the
construction of the encroachments, the City’s Risk Manager may require additional insurance
coverages during said construction than what is required when the encroachment is completed.

Applications.  The Owner shall file applications for approval of all aboveSection 8.2
grade, at grade and below grade encroachments, and must obtain approval by resolution of the
City Commission in accordance with all applicable local laws, including but not limited to
Sections 5-301 and 5-1911 of the Zoning Code and Section 62-3 of the City Code of
Ordinances, prior to applying for the foundation permit. The Owner shall provide indemnities
and insurance in the amounts and of the types acceptable to the City Attorney and the City’s
Risk Manager, as approved in such encroachment agreements. The encroachment agreements
shall include grants of easements for ingress, egress, utilities, support and encroachments for all
above grade, at grade and below grade encroachments into the public rights-of-way depicted on
the Approved PAD Plans for the Project and generally depicted on Exhibit K attached hereto.

Below grade parking areas.  Subterranean parking areas may be Section 8.3
constructed below rights-of-way if both sides of the right-of-way are owned by the Owner, and
shall be subject to approval by the Development Review Official. Notwithstanding the
foregoing, subterranean parking areas may also occur below the rights-of-way adjacent to the
excluded parcel at 2915 Coconut Grove Drive.  Trees planted along these rights-of-way shall be
given adequate depth and area to allow for a mature tree canopy above the underground parking
deck, subject to approval of the Public Service Director. Air ventilation exhausts shall not
obstruct sidewalks and other pedestrian spaces. Exhausts may be located in the above the
ground level in the public access easement, back of house locations, and upper level parking
decks, but shall not vent onto Publicly Accessible Open Spaces. These vents shall be screened to
match the character of the adjacent buildings.RESERVED

Section 8.4 Activity within the Public Right-of-Way.  The City shall permit those uses
allowed in the Approved PAD Plans in the habitable areas in Levels B2 (hotel back-of-house),
B1 (hotel back-of-house) and 2 (retail) to be located within the public right-of-way, in locations
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and to the extent shown in the Approved PAD Plans and generally depicted on Exhibit K
attached hereto.

Section 8.5 Utilities.  The Owner shall be responsible for the proper repair and
maintenance of all utility lines within the Property, including within public rights-of-way where
underground encroachments exist as shown in the Approved PAD Plans. The Owner is
responsible for payment of utility bills associated with the street lights within the rights-of-way
on the side of the rights-of-way which abut the Project. The City is responsible for payment of
utility bills associated with the street lights in the right of way in areas on the sides of the
rights-of-way which do not abut the Project or which are further offsite from the Project. 

Section 8.6 Covenant for Encroachments and Utilities. Prior to the issuance of the
foundation permit for the Project, Owner shall execute and recordOwner executed and recorded
in Book 30826 on Page 4910 in the public records of Miami-Dade County, a restrictive
covenantan Encroachment & Restrictive Covenant Agreement regarding encroachments and
utilities in, below and above the public rights-of-way, in a form acceptable to the Public Works
Director, the Risk Management Division, and the City Attorney.

Section 8.7.8.7 Public Access Easement.  No parking will be allowed in the Public
Access Easement to be dedicated by the Owner at the rear of the townhouses shown on the
Approved PAD Plans.  Access to the parcel at 2915 Coconut Grove Drive will be maintained at
all times for as long as the Owner does not own that parcel. The precise locations and dimensions
of the Public Access Easement will be resolved at the time of City approval of the encroachment
agreements, which shall occur prior to the issuance of the foundation permit.are depicted in
Exhibit A of Ordinance No. 2015-14 (As Amended) and adopted by the City Commission on
June 10, 2015.

LOCAL DEVELOPMENT PERMITSARTICLE IX.

Development Permits. The Owner intends to develop the PropertySection 9.1
consistent with the Approved PAD Plans and this Agreement. The Project may require
additional permits or approvals from the City, County, State, or Federal government, including
their respective internal agencies. Subject to the required legal processes and approvals, the City
shall make a good faith effort to take all necessary and reasonable steps to cooperate with and
expedite the issuance of all such approvals and permits. Such approvals may include, but are not
limited to:

Subdivision plat approvals;(i)

Covenant in Lieu (“Covenant”) of Unity of Title or Unity of Title(ii)
(“Unity”) acceptance or the release of existing Covenants or Unities;

Water and Sanitary Sewage Agreements;(iii)

Drainage Permits;(iv)

Temporary Use Permits;(v)
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Tree Removal Permits;(vi)

Demolition Permits;(vii)

Environmental Resource Permits;(viii)

Building Permits;(ix)

Certificates of Use;(x)

Certificates of Occupancy;(xi)

Certificates of Completion(xii)

(xii) Stormwater Permits;(xiii)

(xiii) Miami-Dade Transit approvals;(xiv)

(xiv) Federal Aviation Administration determination(s) and(xv)
approval(s); and

(xv) Any other official action of the City or other government(xvi)
agency having the effect of permitting Development of the Property.

CREATION OF PROJECT-WIDE PROPERTY OWNERS ASSOCIATION  ARTICLE X.

Section 10.1. Creation of a Property Owners Association.  Prior to the first conveyance
of any property interest in the Property by the Owner to an unaffiliated third party, Owner shall
create a property owners association (“POA”), in accordance with Section 3-510-1.D.6. of the
City’s Zoning Code and record a master declaration of covenants for the Project. The POA and
master declaration shall provide for the maintenance of all common areas, open space, public art,
roadways, easements and other amenities common to the Property. This provision shall not
preclude the creation of individual condominium associations or sub-associations for each phase
or stage of the development to maintain and operate the common elements or common areas of
their own buildings so long as said condominium associations, sub-associations, or members
thereof, are members of the POA. Wherever in this Agreement the consent or approval of the
POA is required or provided for, the same shall be deemed to have been given if the president or
majority of the board of directors of the POA has given such consent or approval. For purposes
of this Section, an unaffiliated third party is an entity in which Owner does not have any ultimate
ownership interest.

Section 10.2. Purpose of POA.  The POA shall be the successor entity to the Owner for
the purposes of fulfilling the obligations and requirements of this Agreement, including but not
limited to the following within the area of the Project covered by the POA:

(i) Ownership (or easement for use) and maintenance of any common areas
on the Property, including Publicly Accessible Open Spaces, public art, recreational facilities,
and private streets and walkways.
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(ii) Maintenance of liability insurance and payment of property taxes for
common areas.

(iii) Collection of the pro rata share of the expenses of maintenance and
operation of the common areas from each property owner, and the right to lien such property in
the event of nonpayment of such property owner’s pro rata share of the expenses of maintenance
and operation of the common areas.

Section 10.3 Recourse.

POA Maintained Areas. In the event the POA fails to maintain the(i)
common areas consisting of those areas on the Property owned or controlled by the POA or those
areas for which the POA has maintenance responsibility in good order and in accordance with the
Approved PAD Plans and this Agreement, the City Commission may serve notice upon the POA
and hold a public hearing.  The parties anticipate that the master declaration of covenants will
designate as “common areas” of the POA certain portions of the Property intended to serve, be
enjoyed by and/or benefit all of the owners, tenants, occupants of the Property and the customers,
agents, employees, contractors, subcontractors, visitors, guests or invitees of an owner, tenant,
occupant, POA, condominium association, or sub-association, such as the plazas, Publicly
Accessible Open Spaces, other open space, public art, private roadways, easements and other
amenities common to the Property.  If deficiencies of maintenance are not corrected within thirty
(30) days after such notice and hearing, the City Commission shall call upon the Owner to
maintain the common area for a period of one year thereafter.  When the City Commission
determines that the subject organization is not prepared or able to maintain the common area, the
Owner shall continue maintenance for yearly periods. The cost of such maintenance shall be
assessed proportionally against the properties within the Project that have a right of enjoyment of
the common areas and shall become a lien on said properties.

Areas Maintained by a Condominium Association or (ii)
Sub-Association.  In addition to being subject to the POA and master declaration of covenants
for the entire Property, certain buildings, phases or other portions or components of the Property
(“Parcels”) may also be submitted to a declaration of condominium and governed by a
condominium association or submitted to a declaration of covenants and restrictions and
governed by a sub-association.  In such instances, the condominium associations or
sub-associations will be responsible for the maintenance, repair and replacement of the areas
within the Parcel which serve, are enjoyed by, or are for the exclusive use or benefit of one or
more Parcels or owners within the Parcel, but not all of the Parcels or owners.  Examples of such
areas may include the recreational amenities serving one or more of the residential Parcels or a
lobby, terrace or other amenity serving the Office Component.  The governing documents for
such Parcel shall require the condominium association or sub-association to assume and agree to
perform the obligations of the Owner under this Agreement as to its Parcel.  In the event a
condominium association fails to maintain its common elements or property or a sub-association
fails to maintain the common areas owned and/or controlled by the sub-association in good order
and in accordance with the Approved PAD Plans and this Agreement, the City Commission may
serve notice upon the condominium association or sub-association and hold a public hearing.  If
deficiencies of maintenance are not corrected within thirty (30) days after such notice and
hearing, the City Commission may call upon the Owner to maintain such common elements or

21
MIA_ACTIVE 4767297.14767297.17



the common areas up to and until the time the Owner relinquishes control of the condominium
association or sub-association to the owners other than the Owner.

MISCELLANEOUS PROVISIONSARTICLE XI.

No Partnership or Joint Venture; No Third Party Beneficiaries.  It isSection 11.1
mutually understood and agreed that nothing contained in this Agreement is intended or shall be
construed in any manner or under any circumstances whatsoever as creating or establishing the
relationship of co-partners, or creating or establishing the relationship of a joint venture between
the City and Owner, or as constituting Owner as the agent or representative of the City for any
purpose or in any manner whatsoever.  It is specifically understood and agreed to by and between
the parties hereto that: (1) the subject Development is a private Development; (2) the City has no
interest or responsibilities for or duty to third parties concerning any improvements until such
time, and only until such time, that the City accepts such interest or responsibilities pursuant to
the provisions of this Agreement or in connection with the various approvals; (3) the Owner shall
have full power and exclusive control of the Property herein described subject only to the
limitations and obligations of said parties under this Agreement; and (4) the contractual
relationship between the City and the Owner is such that the Owner is an independent contractor
and not an agent of the City.  There are no third party beneficiaries to this Agreement, expressed,
implied or intended.

Recording.    The Owner shall be responsible for recording in the PublicSection 11.2
Records of Miami-Dade County, Florida this Agreement, any amendment hereto, and any other
agreement or document required to be recorded pursuant to this Agreement, including but not
limited to those referenced in Sections 6.4 and 7.3, at Owner’s expense.  The recorded original of
this Agreement, any amendment hereto, and any other document recorded pursuant to this
Agreement, shall be returned to the City within 10 days after execution for filing in the City’s
records.

Florida and Local Laws Prevail.  This Agreement shall be governed by theSection 11.3
laws of the State of Florida. This Agreement is subject to and shall comply with the Charter of
the City of Coral Gables as the same is in existence as of the execution of this Agreement and the
ordinances of the City of Coral Gables. Future ordinances of the City shall not affect the terms
and provisions of this Agreement (i) unless uniformly applicable to property similarly situated
with the Property, Offsite Improvements and Owner Improvements; provided, however, to the
extent the Owner would otherwise be grandfathered or not subject to such ordinances if this
Agreement did not exist, the Owner shall not be subject to such ordinances or (ii) if the same
shall impair the rights of the Owner or the obligations of the City hereunder.  Subject to the
foregoing, any conflicts between this Agreement and the aforementioned Charter and ordinances
shall be resolved in favor of the latter. If any term, word, phrase, section, covenant, or condition
of this Agreement or the application thereof to any Person or circumstances shall to any extent,
be illegal, invalid, or unenforceable because of present or future laws or any rule or regulation of
any governmental body or entity or becomes unenforceable because of judicial construction, the
remaining terms, words, phrases, sections, covenants and conditions of this Agreement, or
application of such term, covenant or condition to Persons or circumstances other than those as to
which it is held invalid or unenforceable, shall not be affected thereby and each term, word,
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phrase, section, covenant, or condition of this Agreement shall be valid and be enforced to the
fullest extent permitted by law.

Conflicts of Interest: City Representatives Not Individually Liable.  NoSection 11.4
member, official, representative, or employee of the City or the City Manager shall have any
personal interest, direct or indirect, in this Agreement, nor shall any such member, official,
representative or employee participate in any decision relating to this Agreement which affects
his or her personal interest or the interest of any corporation, partnership or association in which
he or she is, directly or indirectly, interested.  No member, official, elected representative or
employee of the City or the City Manager shall be personally liable to the Owner or any
successor in interest in the event of any default or breach by the City or the City Manager or for
any amount which may become due to the Owner or successor or on any obligations under the
terms of the Agreement.

Notice. All notices, demands, requests and other communications requiredSection 11.5
under this Agreement must be given in writing and may be delivered (a) by hand, or (b) by
certified mail, return receipt requested, or (c) by a nationally recognized overnight delivery
service such as Federal Express.  Notice shall be deemed to have been given upon receipt of
notice or refusal of delivery thereof. All notices, demands, requests and other communications
required under this Agreement may be sent by electronic mail provided that the electronic
communication is promptly followed up by notice given pursuant to one of the three methods in
the preceding sentence.  Any party may designate a change of address by written notice to the
other party, received by such other party at least ten days before the change of address is to
become effective.

Owner.  In the case of a notice or communication to the Owner if(i)
addressed as follows:

To: Agave PoncePlaza Trustee, LLC
2601 South Bayshore Drive, Suite 250
2901 Ponce de Leon Boulevard, 3rd Floor
Miami, Florida  3313333134
Attn:  Jose Antonio Perez Helguera

cc: Gunster, Yoakley & Stewart, P.A.
Brickell World Plaza, Suite 3500
600 Brickell Avenue
Miami, Florida 33131
Attn: Mario Garcia-Serra, Esq.

and: Any Mortgagee of the Owner whose address has been provided to the City in writing and,
in the case of a Notice of Default sent to the Owner, a copy shall be sent to any Lender as
registered with the City as required hereunder. NOTICE OF DEFAULT TO THE OWNER IS
NOT EFFECTIVE UNTIL A NOTICE IS SENT TO ALL LENDER(S) SO REGISTERED
WITH THE CITY.
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City.  In the case of a notice or communication to the City, if(ii)
addressed as follows:

To: City of Coral Gables
405 Biltmore Way
P.O. Drawer 141549
Coral Gables, Florida 33134
Attn: City Manager

cc: City of Coral Gables
405 Biltmore Way
Coral Gables, Florida 33134
Attn: City Attorney
cleenMRamos@coralgables.com

and

Weiss Serota Helfman Cole & Bierman, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, Florida 33134
Attn: Susan L. Trevarthen, Esq.
slt@wsh-law.com

A party may unilaterally change its address or addressee by giving notice in writing to other
parties as provided in this Section.  Thereafter, notices, demands and other pertinent
correspondence shall be addressed and transmitted to the new address.

Titles of Articles and Sections.  Any titles of the several parts, Articles andSection 11.6
Sections of this Agreement are inserted for convenience of reference only and shall be
disregarded in construing or interpreting any of its provisions.

Counterparts.  This Agreement is executed in counterparts, each of whichSection 11.7
shall be deemed an original, and such counterparts shall constitute one and the same instrument.
This Agreement shall become effective only upon execution and delivery of this Agreement by
the parties hereto.

Amendments.  No amendments to this Agreement shall be binding onSection 11.8
either party unless in writing, signed by the City and Owner, and adopted in accordance with the
procedures outlined in Section 3-2009 of the Zoning Code. For purposes of any amendment of
this Agreement, if a property owners’ association (i.e. the “POA”) is created for all or
substantially all of the Property which shall provide for the maintenance of common areas,
roadways, easements and other amenities common to the Property, then the POA may execute
the amendment on behalf of the then Owners of the Property encompassed by the POA so long as
the POA demonstrates that it has the requisite authority required under the POA governing
documents to execute such amendment. The consent of the POA will be deemed to have been
granted, unless such consent is expressly withheld. An amendment is required for changes in use
meeting the criteria of Section 2.3 hereof. Upon the request of an actual or prospective Lender of
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Owner or mezzanine Lender of Owner, the City and Owner shall enter into an amendment of this
Agreement to incorporate such commercially reasonable modifications, additions or deletions to
this Agreement as such party may reasonably request so as to render this Agreement
“financeable” based on criteria for “financeability” typically imposed in comparable transactions.
Examples of such amendments might include additional notice to the Lender, additional cure
period for the Lender and the right of the Lender or its assignee to be substituted as the Owner in
the event the Lender were to succeed to the ownership of the Property; provided, however, that
such modification or amendment shall not: (i) affect the business and financial terms of this
Agreement; (ii) constitute a material deviation from the Approved PAD Plans; or (iii) materially
impair the protections afforded to the City pursuant to this Agreement.

Authorization and Approvals by the City.Section 11.9

(i) Decision Maker.  All requests for action or approvals by the City related to this
Agreement shall be sent to the City Manager for decision, who shall be the representative of the
City that must act or approve the matter on behalf of the City.  The City Manager, in his or her
sole discretion, may delegate such matters consistent with his or her powers established under the
City Charter and City Code of Ordinances. Matters requiring official City approvals, such as
applications for building permits, shall be handled in accordance with all applicable laws; it is
specifically not the intent of the parties that this section shall have any effect on such approval
processes.

(ii) Extensions.  Without limiting the generality of the foregoing or the general
authority of the City Manager, the City Manager, by virtue of the City Commission’s approval of
this Agreement, is hereby delegated authority by the City Commission to have the authority
himself or herself to grant extensions of time for performance by the Owner for up to ninety (90)
days (extensions of time in excess of ninety (90) days shall require City Commission approval).
If the City Manager’s office shall be vacant or if the City Manager shall not have the full
authority to act or approve matters required of the City pursuant to this Agreement, then the City
Commission shall, promptly upon written request by the Owner, designate such other officer or
department as may be appropriate to perform the City’s obligations.

(iii) Timing. Unless otherwise specified to the contrary herein, all decisions,
approvals and actions required of the City hereunder must be decided, given or taken within sixty
(60) consecutive days after the receipt of written notice requesting same unless the City Manager
requests an alternative timeframe in writing prior to the sixtieth day following receipt of written
notice.

Exculpation.  Notwithstanding any provision contained in this AgreementSection 11.10
to the contrary, it is specifically agreed and understood that there is no personal liability on the
part of any manager or member in the Owner (provided such member is acting within the
limitations placed on same by Florida law or has not assumed in writing any greater liability with
respect to this Agreement) other than authorized by the articles of agreement and operating
agreement of the limited liability company or any officer, director, shareholder, limited partner,
trustee or beneficiary of the Owner in the event the Owner is an entity other than a limited
liability company.  The foregoing shall not be construed to exculpate or immunize any manager,
member, director, officer , or agent of the Owner for statements made under oath or penalties of
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perjury.  Likewise, notwithstanding any provision contained in this Agreement to the contrary, it
is specifically agreed and understood that there is no personal liability on the part of any City
elected or appointed officer, employee, or agent, with respect to the performance, manner or time
of performance, delay, or lack of performance, of any of the obligations, terms, covenants and
conditions of this Agreement.

Attorneys’ Fees.  In the event either party hereto institutes legalSection 11.11
proceedings in connection with, or for the enforcement of, this Agreement, each party shall bear
its own costs of suit, including attorneys’ and paralegals’ fees, at both trial and appellate levels.

Caption.  The article and section headings and captions of this AgreementSection 11.12
preceding this Agreement are for convenience and reference only and in no way define, limit,
describe the scope or intent of this Agreement or any part thereof, or in any way affect this
Agreement or any part thereof.

Holidays.  It is hereby agreed and declared that whenever a notice orSection 11.13
performance under the terms of this Agreement is to be made or given on a Saturday or Sunday
or on a legal holiday observed by the City, it shall be postponed to the next following business
day that is not a Saturday, Sunday, or legal holiday.

Owner as Independent Contractor.  Nothing contained in this AgreementSection 11.14
shall be construed or deemed to name, designate, or cause (either directly or implicitly) the
Owner, or any contractor of the Owner to be an agent of or in partnership with the City.

Severability; Unlawful Provisions Deemed Stricken.  If this AgreementSection 11.15
contains any unlawful provisions that are not an essential part of this Agreement and which do
not appear to have been a controlling or material inducement to the making of this Agreement,
such provisions shall be deemed of no effect and shall be deemed stricken from this Agreement
without affecting the binding force of the remainder. In the event any provision of this
Agreement is capable of more than one interpretation, one which would render the provision
invalid and one which would render the provision valid, the provision shall be interpreted so as
to render it valid.

No Liability for Approvals and Inspections.  Except as may be otherwiseSection 11.16
expressly provided herein, no approval to be made by the City or any City official, employee, or
agent of the Property or the Project under this Agreement, shall render the City or any City
official, employee, or agent, personally or in said individual’s official capacity, liable for its
failure to discover any defects or nonconformance with any federal, state or local statute,
regulation, ordinance or code, or to enforce any laws, rules, codes, or other governmental
requirements.

  Ownership.  Owner shall provide the City with an opinion of title andSection 11.17
updated survey demonstrating the Owner’s control of the entire Property, in a form acceptable to
the City Attorney, within 14 days after the Owner executes this Second Amended Development
Agreement.

Cooperation; Expedited Permitting; and Time is of the Essence.Section 11.18

26
MIA_ACTIVE 4767297.14767297.17



(i)  The Parties agree to cooperate with each other to the full extent
practicable pursuant to the terms and conditions of this Agreement. The Parties agree that time is
of the essence in all aspects of their respective and mutual responsibilities pursuant to this
Agreement. The City shall use its best efforts to expedite the permitting review and approval
process in an effort to assist the Owner in meeting its demolition, Development, and construction
completion schedules, all as is consistent with this Agreement. Due to the large and complex
scope of work, accelerated schedule and high cost of development, the Owner shall reimburse the
City for acquiring the services of an outside Peer Review Consultant for plan review and
inspections by all disciplines.  The Peer Review Consultant shall ensure code compliance for all
building, mechanical, electrical, plumbing, and structural aspects of the project.  The Peer
Review Consultant shall be identified, hired and managed by the Building Division under the
direct supervision of the City’s Building Official.  The City will accommodate requests from the
Owner’s agents, representatives, general contractor(s), subcontractors, and private plan reviewers
and inspectors for simultaneous review of multiple permitting packages, such as those for site
work and foundations, and building shell, core, and interiors. Under no circumstances will the
City be obligated to issue Development permits if the Owner does not comply with the applicable
requirements of the City Zoning Code, the Project’s zoning approvals, the Comprehensive Plan,
this Agreement, applicable building codes, or any other Governmental Requirements.

(ii)  The ordinances and regulations of the City governing the Development of the
land in effect on the Effective DateAugust 14, 2015 (the effective date of the original version of
this Agreement) shall continue to govern the Development of the Property, except as otherwise
provided herein.  At the termination of this Agreement, all then existing codes shall become
applicable to the Development of the Property except as otherwise provided by law.  Except as
otherwise specifically set forth herein during the term of this Agreement or thereafter, no fee
(including the existence or lack thereof), fee structure, amount computation method or fee
amount, including any impact fees, then in existence or hereafter imposed, shall be vested by
virtue of this Agreement.

(iii)  In the event that state or federal laws or regulations are enacted after the
approval, effectiveness, or execution of this Agreement which are applicable to and preclude the
parties’ compliance with the terms of this Agreement, this Agreement shall be modified or
revoked as is necessary to comply with the relevant state or federal laws or regulations, such
modification or revocation to take place only after any applicable notice provisions provided for
the adoption of this Agreement have been complied with.  The City shall cooperate with the
Owner in the securing of any permits which may be required as a result of such modifications.

(iv)  The City may apply changes to vested City ordinances and City policies, or
new City requirements, adopted subsequent to the execution of this Agreement to the Property,
only if the City has held a public hearing and determined that: (i) such new City ordinances or
City policies are not in conflict with the laws and policies governing the Agreement and do not
prevent Development of the land uses, as allowed under the terms of this Agreement; (ii) such
new City ordinances or City policies are essential to the public health, safety, or welfare and the
new City ordinances or City policies expressly state that they shall apply to a Development that is
subject to an Agreement of this type; (iii) such new City ordinances or City policies are
specifically anticipated and provided for in this Agreement; (iv) the City has demonstrated that
substantial changes have occurred in pertinent conditions existing at the time of the approval of
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this Agreement; or (v) this Agreement is based on substantially inaccurate information supplied
by the Owner.

Section 11.19. Estoppel Statements. City agrees within thirty (30) days following a
request in writing from the Owner, its mortgagee or an anchor tenant to provide a statement in
writing confirming that this Agreement is in full force and effect and that the City Attorney’s
Office is not aware of any declared or pending default hereunder, or if there is a default,
specifying the nature of such default, together with such other matters as may be reasonably
requested by the Owner, its mortgagee or anchor tenant related to this Agreement.  The failure to
specify a default in an estoppel statement will not constitute a waiver of the City’s right to
subsequently assert a default against the Owner or its successors in interest.

Section 11.20.  Effective Date; Duration of Agreement; Termination.

(i)  The term of this Agreement shall commence upon the Effective Date.

(ii) This Agreement and the provisions hereof shall run with and bind the Property,
and shall inure to the benefit of and be enforceable by the City, the Owner, and the Owner of any
part or portion of the Property subject to this Agreement, and their respective legal representatives,
heirs, successors and assigns, for a term of thirty (30) years from the Effective Date, after which
time said Agreement shall be automatically extended for successive periods of five (5) years each,
unless an instrument signed by the City has been recorded, agreeing to revoke or terminate said
Agreement in part or in whole.

Section 11.21 Security.  The Owner shall provide to the City a surety bond or other form
of security deemed acceptable by the City, in an amount determined acceptable by the Public
Works Director, and in a form acceptable to the Building Official for the following purposes and
amounts:

(i) Security for Restoration of Arts Center Building, Residence, and City
Property.  Prior to the issuance of the initial phase or master permit for the Project the Owner
shall provide to the City a surety bond or other form of security deemed acceptable by the
Cityproof of sufficient insurance coverage, for the estimated maximum cost of restoration and
replacement for: (1) any damage to the historic Arts Center Building located at 2901 Ponce de
Leon Boulevard; and (2) any damage as a result of the negligent acts or omissions of Owner, its
contractors or agents to (i) the residence located at 2915 Coconut Grove Drive or (ii) adjacent
City property and infrastructure.  Said surety bond or other form of securityinsurance policy may
be acted upon by the City Manager in the event of either (a) the damage described above to the
Arts Center Building, residence or adjacent City property and infrastructure which is not repaired
by Owner within 30 days of notice, or (b) a complete cessation of construction activities on the
Property, as evidenced by the passing of more than 180 days without receiving approval of an
inspection of construction work on the Property.  Owner shall be granted such additional time as
is reasonably required to repair such damage for which it is responsible under this Subsection
11.21(i) so long as Owner is diligently pursuing efforts to repair the damage, such as applying for
building permits and other governmental permits and/or applying for insurance proceeds to fund
such repairs or restoration.
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(ii) Security for Restoration of Property if Project is Abandoned.  Within 60
days of execution of this Amended Development Agreement, the Owner shall provide to the City
a surety bond or other form of security deemed acceptable by the City  for the estimated cost of
the full restoration of the Property, including (1) filling any excavated areas, (2) installation of
sod and landscaping to City Code standards, and (3) the removal, restoration, or completion of
partially constructed buildings and structures as agreed upon by the City and Owner for the
purposes of ensuring public safety and maintaining the appearance of the Property and (4)
removal of all construction fencing.  Said surety bond or other form of security may be acted
upon in the event of a cessation of construction activities on the Property until completion of the
subterranean and surface improvements. Said surety bond shall be returned once master permit is
issued.

(iii) Terms.  For purposes of Subsections 11.21(i) and (ii), the following
definitions shall apply:

 The phrase “completion of the subterranean and surface improvements” means
that the parking garage has received a Temporary Certificate of Occupancy, the underground
utilities have been completed and accepted by the City or other agency responsible for the utility,
and the pedestrian and vehicular rights-of-way are completed as proposed in the Project or
completely restored, all as determined in the sole discretion of the City Manager or designee;

The phrase “cessation of construction activities on the Property” means (A) a
failure to complete substantial work on the Project for a cumulative total of ninety (90) business
days (excluding weekends and national holidays), or (B) progress in constructing the Project on
the Property that is valued at less than five (5%) percent of the total value of the Project in any
six-month period; and

The phrase “total value of the Project” means the estimated building permit
valuation of the Project as determined by the Building Official pursuant to the Florida Building
Code.

(iv) Bond Requirements.  If the City in its discretion accepts a surety bond, the
Owner and the surety shall be jointly and severally liable under the terms of the bond. The bond
shall be issued by a surety having a minimum rating of A-1 in Best’s Key Rating Guide,
Property/Casualty Edition; shall be subject to the approval of the City Attorney; and shall provide
that: “This bond may not be canceled, or allowed to lapse, until sixty (60) days after receipt by
the City, by certified mail, return receipt requested, of a written notice from the issuer of the bond
of intent to cancel or not to renew.”

(v) Security for Construction of Offsite Improvements. Within 60 days of
execution of this Amended Development Agreement, the Owner shall provideOwner already
provided to the City a surety bond, or other form of security deemed acceptable by the City, in an
amount that is one hundred fifteen (115%) percent of the estimated total hard and soft cost of all
Offsite Improvements,of $4,325,000, to secure construction of suchthe Offsite Improvements
within the time periods established in Exhibit B and as otherwise required by this Agreement or
in the event that the Project is abandoned.

29
MIA_ACTIVE 4767297.14767297.17



(vi) Insufficiency of Security.  If a bond or other security proves insufficient to
complete the improvements or restoration covered, the City shall have the right to finish all work
by creating a special assessment district, and assess the amount of the additional funds required
against the Property after notice to Owner and expiration of the applicable grace period.  Owner
hereby expressly consents to the creation and imposition of a special assessment loan against the
Property for this purpose.

(vii) Master Bond.  Upon the authorization of the City, Owner may substitute a
master surety bond or other form of security deemed acceptable by the City, which may include,
in part, a general contractor’s completion bond, in lieu of the various separate bonds that secure
the Owner’s various obligations required under this Agreement to be secured by a surety bond.
With the approval of the City, the amount of the surety bond(s) may be reduced from time to
time as the work or obligation secured by such bond is completed or the risk secured by such
bond is eliminated or reduced.

(viii) Security for Temporary Safety Improvements. Within 60 days of execution
of this Amended Development Agreement, temporary safety improvements for the rights of way
abutting the Property and the Property, as agreed to with the Public Works Department shall be
completed. Owner shall provide to the City a surety bond, or other form of security deemed
acceptable by the City, in an amount of the estimated costs of the agreed upon temporary safety
improvements upon execution of this Amended Development Agreement. 

Section 11.22. Enforcement of Agreement.  Except for claims of discrimination pursuant
to Section 5.2, parties to this Agreement, and their successors and assigns, shall enforce this
Agreement as provided in this Section 11.22. This section shall not be interpreted as a pledge of
ad valorem tax or other revenues.

Change of Laws. This Agreement is enforceable by any party to this(i)
Agreement as provided in the Community Planning Act, Part II, Chapter 163, Florida Statutes,
despite a change in the applicable general or specific plans, comprehensive planning, zoning
subdivision, building, or other land development regulations adopted by the City which alter or
amend the rules, regulations or policies governing permitted uses of the land, density, intensity,
or design.

Institution of Legal Action.  In addition to any other rights or remedies,(ii)
any party hereto, or their successors and assigns, may institute legal action to cure, correct or
remedy any default, to enforce any covenants or agreements herein, or to enjoin any threatened or
attempted violation thereof; to recover damages for any default; or to obtain any remedies
consistent with the purpose of this Agreement, in accordance with Article IV.  Enforcement of
this Agreement may be by the Owner or the City, and may be accomplished by any proceeding at
law or in equity against any Person or Persons violating or attempting to violate any provision
hereof, either to restrain a violation, to seek specific performance, or to recover damages.
However, neither Owner nor City will be permitted to obtain damages for, and the Owner and
City hereby waive, all rights to claim punitive, incidental and consequential damages against the
other.  Failure to enforce any covenant or provision herein contained shall in no event be deemed
a waiver of the right to do so thereafter.  The City shall not be obligated or bound to enforce any
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of the covenants or provisions herein or be liable to or for any Person or Persons for
non-enforcement.

  Venue.  Such legal actions must be instituted in the Circuit Court or(iii)
County Court, as applicable, of the County of Miami-Dade, State of Florida, or in the Federal
District Court in the Southern District of Florida.    

Section 11.23. Interpretation.  All of the parties hereto have had the opportunity to
consult with legal counsel and to participate in the drafting of this Agreement.  Consequently,
this Agreement shall not be more strictly or more harshly construed against any party to this
Agreement as the drafter hereof.

ARTICLE XII.  INDEMNIFICATION AND INSURANCE

Section 12.1  Indemnification by Owner.

(i)  To the fullest extent permitted by Governmental Requirements and subject to
monetary limitation described below, the Owner hereby agrees to defend, indemnify and hold
harmless the City and its former, current and future elected officials, directors, attorneys,
appointed officials, administrators, consultants, agents, and employees (collectively, “City
Indemnified Parties”) from and against all claims, damages, losses, and expenses, direct or
indirect,  (including but not limited to fees and charges of attorneys and other professionals and
court and mediation costs) arising out of or resulting from (i) the City’s granting of permission
for any activity performed under the terms of this Agreement and (ii) the construction and/or
maintenance of the Project and caused, in whole or in part, by any willful, reckless, or negligent
act and/or omission of Owner or any person, employee, agent, or third party acting on Owner’s
behalf (including any contractor, subcontractor, or any person or organization directly or
indirectly employed by any of them or anyone for whose acts any of them may be liable)
(collectively “Losses”). Inclusive in this indemnity provision, and subject to the monetary
limitation described below,  is the agreement to fully indemnify the City Indemnified Parties
from any Losses  alleged to have been caused, in part, by the negligent acts or omissions of the
City or any person, employee, agent, or third party acting on City’s behalf (including any
contractor, subcontractor, or any person or organization directly or indirectly employed by any of
them or anyone for whose acts any of them may be liable) (collectively “City Agents”), other
than any willful, reckless, or grossly negligent act or omission of City or any other  City Agent
(“Excluded Act”).  In the event any City Agent is determined to be solely responsible for causing
damage, loss or injury to a third party for any Excluded Act, Owner shall not be obligated to
defend, indemnify or hold any City Indemnified Parties harmless. If both Owner and any City
Agent are determined to be jointly liable for Losses for such a willful, reckless or grossly
negligent act or omission, Owner shall pay its share of the Losses, and, in addition, shall
indemnify the City Indemnified Parties to the maximum amount to which it is liable subject to
the “sovereign immunity” limitation on damages provided by Section 786.28 of Florida Statutes
or, in the event that a claims bill is approved by the Florida Legislature or, in the event that the
Losses are not subject to the sovereign immunity limitation on damages provided by Section
768.28, the Owner shall indemnify the City Indemnified Parties but only to the extent Owner’s
insurance policies pay for such Losses. In the event that a claim for Losses by the Owner or City
under such insurance policies is denied and Owner determines in the exercise of its reasonable
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business judgment that such claim is improperly denied, Owner will use good faith,
commercially reasonable efforts to enforce such claim under such insurance policies. Owner
agrees that City may also pursue enforcement of its claims for Losses under such insurance
policies.  In the event that Owner decides in its reasonable business judgment not to pursue
litigation against the insurer, Owner agrees to assign its claim for such Losses under the
insurance policy to the City to the extent they are assignable. Owner will use good faith,
commercially reasonable efforts to obtain and maintain insurance coverage for the indemnity
provisions.

(ii) In any and all claims against the City or any of its consultants, agents, or
employees by any employee of Owner or any employee of any person, employee, agent, or third
party acting on Owner’s behalf (including contractors, subcontractors, or any person or
organization directly or indirectly employed by any of them or anyone for whose acts any of them
may be liable), the indemnification obligation of this section shall not be limited in any way by
any limitation on the amount or type of damages, compensation, or benefits payable by or for
Owner or by or for any person, employee, agent, or third party acting on Owner’s behalf
(including contractors, subcontractors, or other persons or organizations directly or indirectly
employed by any of them or anyone for whose acts any of them may be liable) under workers’ or
workman’s compensation acts, disability benefit acts, other employee benefit acts or any other
service of law. This indemnification provision shall survive the termination of any City permit
and this Agreement, however terminated.

Section 12.2. No Waiver of City’s Immunity.  Nothing in this Agreement shall be
considered to increase or otherwise waive any limits of liability or to waive any immunity
established by Florida Statutes, case law, or any other source of law. This indemnification
provision shall survive the termination of any City permit or Agreement with the City, however
terminated. Nothing contained herein shall be construed as a waiver of any immunity or
limitation of liability the City may have under the doctrine of sovereign immunity in Section
768.28, Florida Statutes. Inclusive in this Indemnity provision is the agreement to fully
indemnify the City from any claims or actions alleged to have been caused by the City’s acts or
omissions but not for any willful, reckless, or grossly negligent act and/or omission of City or any
person, employee, agent, or third party acting on City’s behalf (including any contractor,
subcontractor, or any person or organization directly or indirectly employed by any of them or
anyone for whose acts any of them may be liable). Owner shall maintain insurance, which will
provide for the indemnity provision provided herein as further specified below.

Section 12.3  Insurance.

(i) The Owner agrees to obtain an insurance policy, in an amount and coverage
determined by the City’s Risk Management Division (or its successor agency) and the City
Attorney, naming the City as an additional insured — on a primary and non-contributory basis —
for public liability and a loss payee for damage to (y) property owned by the City, or (z) located
in a City right of way, “adjacent” to the Property (as the term “adjacent” is defined in the City’s
Zoning Code), on the Property or in the Offsite Improvements. In the event the City is the loss
payee for damage to City owned property, then City should have the affirmative obligation to
timely repair the damage upon receipt of the insurance proceeds. All insurance is subject to the
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reasonable approval of the City’s Risk Management Division (or its successor agency) and the
City Attorney.  The insurance must be issued by an insurance company licensed and approved to
do business selling insurance within the State of Florida by the Florida Insurance Commissioner,
or successor regulatory agency of the State of Florida.  Insurance coverage of $30,000,000 or less
must be issued by an insurance company having a rating of A- with a financial quality rating of at
least VII by A.M. Best’s Rating Guide or its successor.  Coverage in excess of $30,000,000 must
be issued by an insurance company having a rating of A- or better with a financial quality rating
of at least VII by A.M. Best’s Rating Guide or its successor.  If the rating and financial quality
system shall be revised by A.M. Best’s Rating Guide or its successor, the Owner and the City
shall promptly agree in a recordable writing to a successor rating system or rating system
operator.  If the Owner and the City are unable to agree, the parties shall select three (3) experts
in insurance who are members of the American Arbitration Association who shall make the
selection.  All commercial general liability insurance shall be occurrence based, and in no event
shall claims made insurance be acceptable as coverage.  The insurance shall remain in effect for
the life of the Project. Should the Owner fail to continue to provide the insurance coverage, the
City shall have the right to secure a similar insurance policy in its name and place a special
assessment lien against the Owner’s abutting private property for the total cost of the premium.

(ii) The insurance shall at a minimum be what is known on the Effective Date of
this Agreement as commercial general liability insurance, single limit liability with a minimum
coverage of at least $3,000,000.  Claims made insurance shall not be acceptable insurance under
this Agreement, and all insurance shall be occurrence based.  A copy of the policy and all
endorsements shall be maintained on file with the City’s Risk Management Division (or its
successor agency) and the City Attorney.  As the policy is revised or insurers are changed, new
copies shall be immediately filed with the City’s Risk Management Division (or its successor
agency) and the City Attorney within thirty (30) days of receipt of any policy revision or
obtaining a new policy.  A certificate of insurance shall not be deemed to be acceptable proof of
insurance.  Proof of insurance shall be demonstrated by use of a policy declaration page, naming
the insured, loss payee, additional insured, term of coverage, liability coverage and amounts, and
other pertinent and material information as is normally displayed on insurance policy declaration
pages. Evidence of insurance will not be approved unless all of the requirements have been met
to the satisfaction of the Risk Management Division.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, Owner has caused this Agreement to be signed in its name by its
Manager, and the City Commission of Coral Gables has caused this Agreement to be signed in its
name by the City Manager, duly attested to by the City Clerk, and approved as to form and
sufficiency by the City Attorney, on the day and year first above written.

       
ATTEST: OWNER:

AGAVE PONCEPLAZA TRUSTEE, LLC, a
Florida limited liability company, as Trustee 
under Land Trust No. AP-2018

___________________________________ By: ____________________________
Name: ____________________________ Name: ____________________________

Title: Manager
___________________________________
Name: ____________________________ Trustee executes this instrument solely as 

Trustee under Land Trust No. AP-2018 and not 
individually, and no personal recovery or 
judgment shall ever be sought or obtained 
against Trustee by reason hereof.

STATE OF FLORIDA )
) SS:

COUNTY OF MIAMI-DADE )

The foregoing instrument was acknowledged before me, this ____ day of April,
2016,________2018, by  __________________________________, as Manager of Agave
PoncePlaza Trustee, LLC, a Florida limited liability company, as Trustee under Land Trust No.
AP-2018, on behalf of the company.  He is personally known to me or has produced
___________________ as identification.

_______________________________
Notary Public State of Florida at

Large
My Commission Expires:
Print Name:
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By authority of Ordinance No. 15-3844 duly
passed and adopted by the Coral Gables City
Commission on June 10, 2015, effective
August 14, 2015, as amended by Resolution
No. 2017-69 duly passed and adopted by the
Coral Gables City Commission on March
28, 2017.2017, as further amended by 
Ordinance No. ________ duly passed and 
adopted by the Coral Gables City 
Commission on _________.

CITY:

ATTEST: CITY OF CORAL GABLES, a Florida
municipal corporation

By: ____________________________ By: ____________________________
Name: Walter Foeman Name: ____________________________
Title: City Clerk Title: City Manager

APPROVED AS TO FORM AND
SUFFICIENCY:

By: ____________________________
Name: Craig E. LeenMiriam Ramos
Title: City Attorney

STATE OF FLORIDA    )
    ) SS:

COUNTY OF MIAMI-DADE  )

The foregoing instrument was acknowledged before me, this ___ day of April,
2016,_____________ 2018, by Cathy Swanson-Rivenbark, as City Manager of the City of Coral
Gables, Florida, a Florida municipal corporation, on behalf of the municipal corporation.  She is
personally known to me or has produced __________ as identification.

______________________________
                      Notary Public State of Florida at Large

My Commission Expires:
Print Name:
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EXHIBIT “A”

Legal Description of Property

LEGAL DESCRIPTION

NORTH BLOCK:

PARCEL 1: 

Lots 1 through 36, Block 20, Crafts Section of Coral Gables, according to the Plat thereof,
recorded in Plat Book 10, at page 40, of the Public Records of Miami-Dade County, Florida. 

PARCEL 2: 

All of the north-south alley, which extends from Sevilla Avenue to Palermo Avenue, and the
east-west alley in Block 20, Crafts Section of Coral Gables, according to the Plat thereof, as
recorded in Plat Book 10, at page 40, of the Public Records of Miami-Dade County, Florida, as
vacated by City of Coral Gables Ordinance 2006-24 recorded in Official Records Book 27780,
Page 2628, of the Public Records of Miami-Dade County, Florida.

SOUTH BLOCK:

PARCEL 3: 

Lots 1, 2, 3, 16, 17, 18, and 19, Block 30, of Coral Gables Crafts Section according to the Plat
thereof as recorded in Plat Book 10, page 40 of the Public Records of Miami-Dade County,
Florida; and tracts A, B, and C of Catamal corner, according to the Plat thereof as recorded in
Plat Book 102, page 69 of the Public Records of Miami-Dade County, Florida; and lots 6 and 7,
less the northeasterly 107.5 ft. thereof, Block 30, of Coral Gables Crafts Section according to the
Plat thereof as recorded in Plat Book 10, page 40 of the Public Records of Miami-Dade County,
Florida. 

PARCEL 4: 

All that portion of the north-south alley in Block 30, Coral Gables Crafts Section, according to
the Plat thereof, as recorded in Plat Book 10, page 40 of the Public Records of Miami-Dade
County, Florida, which lies south of the easterly extension of the north line of lot 1, Block 30,
Coral Gables Crafts Section, according to the Plat thereof, as recorded in Plat Book 10, page 40,
of the Public Records of Miami-Dade County, Florida, as vacated by city of Coral Gables
Ordinance 2006-24 recorded in Official Records Book 27780, Page 2628, of the Public Records
of Miami-Dade County, Florida. 

PARCEL 5: 

Lots 14 and 15 and the west 10 feet of lot 13, Block 30, of Coral Gables Crafts Section,
according to the Plat thereof as recorded in Plat Book 10, page 40 of the Public Records of
Miami-Dade County, Florida. 
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PARCEL 6: 

Lots 12, and 13, less the west 10 feet of lot 13, Block 30, of Coral Gables Crafts Section,
according to the Plat thereof as recorded in Plat Book 10, page 40 of the Public Records of
Miami-Dade County, Florida. 

PARCEL 7: 

Lots 10 and 11, in Block 30, of Coral Gables Crafts Section, according to the Plat thereof as
recorded in Plat Book 10, page 40 of the Public Records of Miami-Dade County, Florida. 

PARCEL 8: 

Lots 8 and 9, Block 30, of Coral Gables Crafts Section, according to the Plat thereof as recorded
in Plat Book 10, page 40 of the Public Records of Miami-Dade County, Florida. 

PARCEL 9: 

Northeasterly 107.5 feet of lots 6 and 7, Block 30, of Coral Gables Crafts Section, according to
the Plat thereof as recorded in Plat Book 10, page 40 of the Public Records of Miami-Dade
County, Florida. 

CENTRAL BLOCK:

PARCEL 10: 

All of the lands as contained in that certain record Plat of “PONCE PLACE VILLAS EAST,”
according to the Plat thereof, as recorded in Plat Book 168 at page 42, of the Public Records of
Miami-Dade County, Florida. 

PARCEL 11: 

That portion of alley vacated by Ordinance no. 2015-14 (as amended) recorded in Official
Records Book 30937, Page 4224, of the Public Records of Miami-Dade County, Florida, more
particularly described as follows:

An Easterly portion of the certain 20.00 foot wide alley located within Block 23, “Coral Gables
Crafts Section,” according to the plat thereof, as recorded in Plat Book 10 at Page 40, of the
Public Records of Miami-Dade County, Florida. Being more particularly described as follows:

Begin at the Southeast corner of Tract “F,” “Ponce Place Villas East,” according to the Plat
thereof, as recorded in Plat Book 168 at Page 42, of the Public Records of Miami-Dade County,
Florida; thence run due West, along the Southerly boundary line of said Tract “F,” said line also
being the Northerly boundary line of the aforementioned 20.00 foot wide alley within Block 23,
for a distance of 88.54 feet to a point; thence run due South, at right angles to the last and next
described courses, for a distance of 20.00 feet to a point; thence run due East, along the Northerly
boundary line of Tract “G” and Lot 1, Block 5, as shown on the aforementioned plat of “Ponce
Place villas East,” said line also being the Southerly boundary line of the Aforementioned 20 foot
wide alley for Block 23, for a distance of 88.09 feet to a point; thence run North 02 degrees 17
minutes 25 seconds East, along a line coincident with the Westerly right-of-way line of Galiano
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Street, for a distance of 20.005 feet to the Southeasterly corner of Tract “F,” “Ponce Place Villas
East,” and the Point of Beginning. Said “alley to be vacated” lying and being in the Northeast ¼
of Section 17, Township 54 South, Range 41 East, City of Coral Gables, Miami-Dade County,
Florida..
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EXHIBIT"B"

Development Schedule

All time periods provided below are measured from the date of final City Commission
planning and zoning approval (August 14, 2015), and represent an enforceable commitment
by the Owner to proceed expeditiously with the Project. The timeline below may not be enforced
against the City.  The City Manager is authorized by the City Commission’s approval hereof to
extend any time period listed below for good cause shown up to 6 months.  Extension of a time
period by more than 6 months requires City Commission approval.  In approving any extension,
the City Manager or City Commission, as may be applicable, shall determine whether the traffic
monitoring period required by Condition 12.c. of the PAD Ordinance must also be extended
concurrently, and may impose conditions on the approval of the extension.

Expiration of Appeal Period for Zoning Approvals [30 days]

Submittal of Phase Foundation Permit Plans [December 31, 2017]

Commencement of Construction (Foundation) [within 4 Months of
issuance of foundationfirst
master building permit]

Substantial Completion of Project Buildout,
as measured by the issuance of the last [46 Months from

issuance of
Temporary Certificate of Occupancy or Certificate foundation permit]
of Completion, as applicable, for the Project

Completion of improvements required by the [Prior to issuance of firstlast
traffic study, as measured by their acceptance by the Temporary Certificate of
Public Works Director Occupancy for the Project]
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EXHIBIT "C"

Hotel Standards of Operation

1. General.  Within one (1) year after issuance of the final Certificate of Occupancy or
within two (2) years after issuance of a temporary Certificate of Occupancy for the Hotel,
whichever occurs first, the Hotel owner shall use good faith, commercially reasonable efforts to
cause the Hotel to be operated so that:

(a) it meets a sufficient number of the standards in the Operating Standard (as defined
in Section 2.6 of this Agreement) required to qualify for at least a four-diamond rating
from the American Automobile Association (“AAA”); or

(b) if the AAA’s rating system or the AAA itself does not exist in substantially the
same manner as it does on the Effective Date of this Agreementdid at the time of
approval of the Approved PAD Plan, then the most analogous system shall be used.

Pursuant to Section 11.9 of this Agreement, the City Manager and/or the City Commission may
grant extensions of time for compliance with the above requirement.

Thereafter, the Hotel owner shall use good faith, commercially reasonable efforts to cause the
Hotel to be operated at a level eligible to be rated by AAA as a four- or five-diamond hotel or
equivalent according to the Operating Standard throughout the term of this Agreement.

The Hotel shall provide banquet and meeting spaces to meet the needs for large banquets,
conferences, and other events with a banquet hall that seats a minimum of 500 guests.

The Hotel shall have a spa that is operated at the same standard of quality as the Biltmore Hotel
in Coral Gables or The Standard Hotel in Miami Beach.

The Hotel shall use high-quality materials on its exterior and interior, in keeping with the
standards required for hotels having a four- or five-diamond rating by AAA.

2. Failure to Achieve or Maintain Rating.  In the event the Owner does not obtain at least a
four-diamond or equivalent rating, it must be able to meet the standards to qualify for it. If the
Owner does not obtain at least a four-diamond or equivalent rating, the City shall have the right
once every thirty-six (36) months to retain at the expense of the Owner a hotel consultant
proficient in the AAA Diamond ratings and with at least ten (10) years experience in the hotel
industry to produce a report within sixty (60) days of the City’s request that states (a) whether or
not the Hotel meets the Operating Standard to qualify for a four-diamond rating or the equivalent
and (b) if it does not, the deficiencies that prevent the Hotel from qualifying for a four-diamond
rating or the equivalent.  The consultant selected by the City shall be subject to the Owner’s
reasonable consent.  Owner agrees, at the request of the City, to cooperate with the City’s
consultant in the preparation of said report and any necessary site visits / inspections.
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After the City’s hotel consultant’s report is delivered to the Owner, the City and Owner shall not
take any formal action for thirty (30) days. They may elect to discuss or mediate the matter
during that period of thirty (30) days. If during the 30 day discussion or meditation period, an
agreement is achieved between City and Owner as to alternative actions required to meet the
Operating Standard to qualify for the four diamond rating, then those agreed upon alternative
actions shall be incorporated into the consultant’s report and the consultant shall issue a final
modified report.

If the City’s hotel consultant’s report specifies the standards that have not been met and the
deficiencies that prevent the Hotel from qualifying for a four-diamond rating or the equivalent,
Owner shall use good faith, commercially reasonable efforts to cause the Hotel to meet a
sufficient number of the standards within nine (9) months from the date of the report to qualify
for that rating or the equivalent and thereafter to maintain the standards to qualify for that rating
or the substantial equivalent throughout the remaining term of this Agreement.

Alternatively, if the City’s hotel consultant’s report concludes that the inability to achieve a four
diamond rating is due to non-monetary factors beyond the control of Owner, such as high levels
of crime in the surrounding area or the physical constraints of the site or structures, then Owner
shall be relieved of four diamond rating obligation until such time as the hotel consultant
concludes that these factors have been remedied.

3. Remedy.  Should Owner be unable to satisfy the requirements of the City’s hotel
consultant’s report within the time allowed despite good faith commercially reasonable efforts,
then the Owner shall apply to amend this Agreement to remove the obligation to operate the
Hotel at a level eligible to be rated by AAA as a four-diamond hotel or equivalent.  The City will
not unreasonably withhold its approval of such amendment.
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EXHIBIT “D”

Reserved
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EXHIBIT “E”
Retail Standards of Operation

The retail portions of the Project shall be operated, leased, and maintained in a manner consistent
with projects such as The Village of Merrick Park, Mizner Park, and CityPlace.

The retail portions of the Project shall be a first class regional retail destination consistent with
the Approved PAD Plan and all applicable agreements, and shall be kept in good order,
condition, repair, and maintenance, with reasonable wear and tear excepted.

The Owner shall provide private security for the Project.

The Owner shall use good faith, commercially reasonable efforts to cause at least 75% of the
gross leasable area of the retail space to be leased to tenants under executed leases within one (1)
year after issuance of the last temporary certificate of occupancy or certificate of completion for
the Retail Component.  Owner shall use good faith, commercially reasonable effort to maintain
executed leases with tenants for a minimum of 75% of the gross leasable area of the retail space.
The Owner’s failure to use good faith, commercially reasonable efforts to maintain at least 75%
of the gross leasable area of the retail space under lease throughout the life of the Retail
Component shall be deemed to be a default under this Agreement.

The City Manager will review active building permits and certificates of use, and any other
information received from the Owner about the status of marketing efforts for particular retail
spaces, and determine whether the space is vacant for purposes of this paragraph, in his or her
reasonable discretion.  The City Manager’s first review will not occur until one year following
the issuance of the first Temporary Certificate of Occupancy for any retail space in the Project.

The Owner acknowledges and agrees that active and attractive retail uses that are of interest to
and service the Project residents, hotel guests, office workers, and the immediate neighborhood
and can garner reason for the general public and tourist to consider downtown Coral Gables as a
destination for shopping and entertainment activity are of importance to the City as part of its
vision for this area.

The Owner acknowledges it has received and reviewed the following: the Mediterranean Village
at Ponce Circle Technical Memorandum of January 26, 2015 by Lambert Associates, and the
transcripts of the Peer Review Meetings on the Project which took place on November 21, 2014
and September 19, 2014.

The Owner agrees with the goals described in these reports and panel discussions and will
exercise good faith, commercially reasonable efforts generally to achieve a targeted leasing
strategy and operational practices consistent with said goals. The Owner will target an activating
of approximately 175,000 square feet of retail, entertainment, food and beverage uses. Design
refinements throughout the development period will be targeted at maximization of the Ponce de
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Leon frontage, circulatory promptings to the interior plazas and recruitment of two level uses that
better feed traffic to the above grade space.

The retail component will include fashion specialty stores, lifestyle retailers, restaurants and
cafes, other specialty product shops, services, and other high appeal commerce. All of the
retailers will operate compliant to design criteria requiring attractive retail transparent windows
assuring clear views into their operations. They will feature professional creative signage within
guidelines of the Project design criteria to assure compatibility with the City requirements and
the Project’s overall architecture. Stores will operate seven days a week, Monday through
Saturday from 10 am to 9 pm and Sunday from 11am to 6pm at a minimum.  Restaurants and
other food and beverage establishments will be required to operate, at minimum, during the retail
hours of operation, and they may operate later in the evening subject to other City regulations.
Systems and tenant operating rules will prompt back of store delivery, sanitary and functional
considerations for trash and wet trash disposal, and subliminal security applications. Customer
pickup of large merchandise will be from Level B2.

The two larger retail spaces indicated on the Project site plan are intended for large scale tenants
which presently cannot locate on Miracle Mile because of space constraints and which can be
expected to attract more customers to Miracle Mile also. The Owner is obligated to use its best
efforts to attract high quality tenants for these anchor spaces, and to avoid tenants which could be
characterized as “big box”, discount, or outlet retailers.

In the event that any portion of the Project’s second floor of retail space in a block of the Project
(the three blocks are the Northern, Central (with Palermo bridge), and Southern blocks, as
depicted at the end of this Exhibit “E”) cannot be successfully leased for retail or restaurant uses,
the Owner will convert all or a portion of the second floor of that block to professional office
use. An inability to successfully lease a second floor retail space means that the space has
remained vacant and unleased for at least 180 days after the certificate of completion is issued for
the last project building in which thethat contains second floor retail space is located.  The City
Manager will review active building permits and certificates of use, and any other information
received from the Owner about the status of marketing efforts for particular second floor retail
spaces, and determine whether the space is vacant and unleased for purposes of this paragraph, in
his or her reasonable discretion.  Owner agrees to report the occupancy status and existence of
leases of the second floor retail space of each block to the City Development Services Director
no later than January 31 and July 31 of each year for the life of the Agreement.  The first report
for a particular block’s second floor retail space shall be provided at the first report deadline
following one year after issuance of the first temporary certificate of occupancy or certificate of
completion for any space on that block’s second floor.  If, after review of said reports, the City
Manager determines that a particular second floor retail space has remained vacant and unleased
for more than 180 days, the City Manager will provide notice to the Owner that the Owner is
then obligated to market such vacant and unleased space for professional office use and convert it
to such use. Owner will have the right to request the City Manager to approve additional or
alternative uses for such vacant and unleased space.  If the Owner subsequently seeks to return a
second floor space used for professional offices or other uses approved by the City Manager to
retail use, the Owner must demonstrate that the parking impacts of such a change can be
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accommodated, in accordance with the change of use requirements of Section 2.3 of this
Agreement.

EXHIBIT “F”

Restaurant Standards of Operation

The restaurants will be a mix of fine dining and family/casual full table service
restaurants.  Three restaurants are identified as quality (fine dining) restaurants or
high-turnover family/casual restaurants (sit-down) restaurants.

Examples of fine dining restaurants are Capital Grille, Cantina la Veinte, Cipriani, Zuma
and Il Gabbiano.

Examples of family/casual restaurants with full table service are Carrabbas Italian Grill,
My Ceviche, and Tony Romas.

 The restaurant proposed for the top two levels of the hotel shall be a fine dining
establishment designed in a manner so that members of the public who are not restaurant
patrons can still access the space and outdoor terraces during the restaurant’s operating
hours so as to admire views of the City and surrounding area.  If Owner ever proposes to
use the top two levels for a use other than a fine dining restaurant, it shall obtain City
Commission approval of the alternative use, which shall comply with the use restrictions
of the Zoning Code and Comprehensive Plan.

All restaurants will be fully open to the public and operate the same or greater hours as
the retail stores; provided, however, that restaurants shall be permitted to close
periodically for special events or private parties.

All restaurants will maintain a high standard of appearance, cleanliness, quality and
service.

All restaurants will feature professional signage compatible with City requirements and
the Project’s overall architecture and signage program.
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EXHIBIT “G”
Office Standards of Operation

The Office Building shall be designed and advertised as Class A office space, and shall
be operated and maintained as such.

There shall be no smoking in or within 100’ of the Office Building.

The Office Building shall have valet service which may be shared with other uses on the
Property.

The interior and exterior of the Office Building shall have high quality finishes that shall
be maintained and may be periodically updated to maintain positioning as Class A office
space.

The Office Building shall only have reserved parking spaces for office uses until 6 pm on
weekdays.
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EXHIBIT “H”
 Offsite Improvements

Mediterranean Village
Summary of Off-Site Streetscape Improvements

Proposed Improvement Description
1 Neighborhood Streetscape – East Streetscape and landscape

improvements similar to those
indicated on the attached street
sections.  Installation of
decorative signs for Residential
Parking Zone indicated on the
attached map.

2 Santander / San Sebastian Streetscape Streetscape and landscape
improvements similar to those
indicated on the attached street
sections.  Installation of
decorative signs for the
Residential Parking Zone
indicated on the attached map.

3 Neighborhood Streetscape – West Streetscape and landscape
improvements similar to those
indicated on the attached street
sections.

4 Ponce de Leon Streetscape – North Streetscape, sidewalk, and
landscape improvements which
are similar to and continuous
with the new proposed
streetscape for Miracle Mile.
Please see attached conceptual
plan.  At the option of the City,
City may request that Owner
contribute the cost of these
improvements to the City in
order for the City to undertake
the necessary work. In the event
that Owner is directed to
complete the improvements,
Owner will complete
construction of the streetscape,
sidewalk, and landscape
improvements of Ponce de Leon
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Streetscape – North  prior to the
issuance of athe last Temporary
Certificate of Occupancy for the
first buildingProject

5 University Drive Streetscape – South Sidewalk and bike lane 
installation. 

65 Total Estimated Cost $6.325 Million
76 Owner shall cover total costs of final design and construction drawings

for the improvements listed in 1-5 as part of the total $6.325 Million
budget. Owner shall retain a landscape architect within 30 days
following execution of this Agreement, who shall review and respond to
the streetscape plans previously proposed and presented to the East
Neighborhood and incorporated into the June 10, 2015, City
Commission agenda item.

87 The total contribution amountvalue of improvements of $6.325 Million
for all off-site improvements shall not be reduced and will be allocated
to sub-areas based on refinement of plans and budget
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EXHIBIT “H-1”

Off-Site Improvements Schedule*

City Review [Insert Date]1.
Neighbor Review and Presentation [Insert Date]2.
Existing Conditions Survey September 1, 20183.
Civil Drawings 6 to 8 weeks4.
Landscape Drawings 5 to 7 weeks5.
Permitting 6 to 8 weeks6.
Area 1 Construction 12 to 16 weeks7.
Area 2 Construction 12 to 16 weeks8.
Area 3 Construction 12 to 16 weeks9.
Area 4 Construction 12 to 16 weeks10.
Project Close Out, As-Builts 6 to 8 weeks11.

*Subject to expedited permitting by the City and the County.
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EXHIBIT "I"

Mediterranean Village Conceptual Valet Operating
Plan

Valet service is planned for several uses within the overall project for hotel guests,
residential visitors, and retail patrons. The following sections summarize the anticipated
location of the valet stand for each use and the valet route for each valet stand.

A hotel valet stand will be provided for hotel guests within the hotel  porte cochere
located directly off the north-side driveway from Coconut Grove Drive. Valet drivers
will enter/exit the parking area via the adjacent parking helix. The porte cochere has a
vehicle queuing capacity of approximately 7 spaces which is expected to be adequate. 

A valet drop-off stand will be provided along Palermo Avenue west of the site's
main parking garage access points. The valet drop-off stands will be provided along the
south side of the roadway serving general retail/restaurant patrons. A total of five (5)
on-street parking spaces are provided for this primary valet drop-off stand. Valet
operators will enter the parking area from the valet drop-off stand by performing an
eastbound left-turn onto the internal north-south parking service drive and performing a
northbound left-turn onto the helix to the valet parking. 

A valet pick-up stand will be provided along the north side of Palermo Avenue 
serving general retail/restaurant patrons. Valet drivers will retrieve vehicles by
traveling on the helix, performing an eastbound right-turn onto the north-south
parking service drive, performing a southbound right-turn onto Palermo Avenue,
and returning to the valet stand. A total of five (5) on-street parking spaces are
provided for this valet pick-up stand. 

Valet Standards  of  Operat ion
A valet stand will be provided along the south side of Sevilla Avenue adjacent to the 
north residential tower lobby and paseo. This valet stand will serve both residential
guests of the north tower and a portion of the retail/restaurant patrons. Valet drivers
will access the parking area by performing an eastbound right-turn onto the north-south
parking service drive southbound, performing a southbound right-turn onto the helix.
Valet drivers will retrieve by traveling from the helix to the north-south parking service
drive, performing an eastbound right-turn onto the north-south parking service drive,
performing a southbound right-turn onto Palermo Avenue westbound, and return to the
valet stand via Palermo Avenue westbound, Ponce De Leon Boulevard northbound, and
Sevilla Avenue eastbound (clockwise route). A maximum of nine (9) on-street parking
spaces can be provided for this valet stand. 
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Detailed valet operations/staff plans for each location will be further developed as the project
is refined and operating companies are retained.

EXHIBIT “J”

Reserved
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EXHIBIT “K”

Encroachments
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EXHIBIT “L”

Publicly Accessible Open Spaces
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EXHIBIT “M”

Public Safety Memo
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EXHIBIT “L-1” 
Conceptual Plaza Plan 
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