CITYOF CORAL GABLES

-MEMORANDUM -

FO: CATHY SWANSON-RIVENBARK DATE: APRIF 25,2017
CHIY MANAGER

FROM:  EDWARD J. HLDAK, JR. SUBJECT:
DISPOSITION OF INTFRN AL
ATFAIRS CASE 20161A0-013

4 []
COMPL. \I\C/Ll — MARIA 6{[/

)

On September 28,2016, the City of Coral Gables Commission convened in chambers,  Agenda
item. A= 16-3407 (Presentation of the Coral Gahles Neighhorhood Satets \ide Program) was
addressed.

During the course ol this presentation. Coral Gables resident. Maria Cruz, was aftorded an
opportunity to speak. Oncee at the podium. Mrs. Cruz stated o Commissioners she was insulted and
indicated she found a police Major keeping track of what she was texting while standing in the
audience.

ALLEGATION(S):

Mrss Cruz completed a complaintintake form and documented the following allegations therein:

Dy “During Ciny conmmission mig Szt osicr 1 Molina hepn e undor search. reading v rexi

message viofated myorighis, privacy ere”

2y when confronted by me “stop waiching me” she blurted owr stop ioxting commissioners” Joudh
Clity irorney replicd  she caniext the Commissioners.”

3) “Molina informed Frank Fernandez of the conent of onc icvis owiness told me abour it

Cine Manager may have been present.”

REFERENCE VIOLATIONS:

City of Coral Gables Personnel Rules and Regulations; 10.4 Reasons for Discipline:

10.4.3 - Violation or disobedience ot any regulation. order or directinve

10.4.4 - Offensive. profune or abusive conduct or fanguage oward the public. super isor
oremployees.

H0.4.26 - Bngaging in any other actions which are determined by the City Manager o be
sufticient cause tor disciplinary action.



17.2 - Customer Service - Lmployees o the City of Coral Gables are expected to maintain
courtcous relationships with other employees. City officials. and the general public ai all
mes.

Departmental Rules and Regulations of the Coral Gables Police Department:

01.03 - Personal Accountability and Authority:

Personnel at cach Tevel of the Department will have the authority and responsibilitn commensurate
with their position o make decisions necessary for the etfective execution of their duties. All
personnel are fully accountable tor the use or misuse of authority and or the tailure o use that
authority

01.09 - Improper Conduct Offenses:

a. Courtesy: Personnel will be polite and courteous in contacts with the public and with
cach other.

pp- Misuse or Abuse of Authority: 1tis the duty ol cach otficer to respect and protect the
rights guaranteed to cach citizen by the Constitution. Persons will not be deprived of
Constitutional rights because they are suspected of hayving committed a erime. Oflicers who
law fully act within the scope of their authority do not deprive persons of their civil
tiberties.

vv. Conduct Unbecoming: 1t i~ necessary o the goals and objectives of the Department
for s personnel to conduct themselves ina manner consistent with the Department's Rules
and Regulations which earners public support and confidence. Conduct unbecoming s
defined as any conduct or act by personnel which has an adverse impact upon the operation
of the Department and diminishes public respect and confidence in the Department and its
personnel. Such conduct may include. but is not fimited to. participation in any immoral.
mdecent. or disorderly conduct. or conduct which causes substantial doubt concerning a
member's honesty. fairness. or respect tor the rights ol others. or the Taws ol the state o
nation. regardless of whether such act or conduct constitutes a crime.

DISPOSITION:

Allegation 1:

[he facts of the case establish Major Molina even it she believed that she had been acting within
the scope of her s enforcement authority. conducted an illegal scarch of the cell phone \
person has u reasonable expectation of privacy in the call records and text messages on their cell
phone. Smalbvood voStare. 113 Soc 34724 (Kl 2013) (Because a person has a high expecration
of privacy in a cell phone’s contenis. police must then obtain a vearrant hetore intrudimg into the
phone’s contenis. Id- Cell phones are “effects ™ as that ternn is used in the Fourth tmendment.



lracey v State. 152 So. 3d 304,324 (Fla: 201450 As such. any information she would have votien
from the text messages. would have probably been found to be a violation of the Fourth
Amendment and thus suppressed. (Staie v Tsavaris, 382 So. 2d 36, 68 (Fla, 2d DCA T9S0,,
certitivd question answered 394 8o 2d 418 (Fla 1981 (Evidence obrained by a search and
seizure in violation of the Fourth lmendment 1o the Unired Stares Constitution s inadmissible in
state courts under the due process clause of the Fourteenth Amendment ) Also. Major Molina's
actions may have subjected the City to civil litigation and or labitit  (Sce Scerion 93410 Fla
Star. 20167

Major Molina exceeded her legal authorits when she photographed complainant Maria Crus’s cell
phone text conversation with two City of Coral Gables Commissioners during the presentation of
the Coral Gables Neighborhood Satety Nide Program under Commission Agenda item. \-1. 16-
307 on September 28, 2016

The aforementioned action is found to be a violation of:

Departmental Rules and Regulation of the Coral Gables Police Department 01.03 Personal
Accountability and Authority and 01.09 Improper Conduct Offenses: pp. & vy.

As such the allegation is SUSTAINED.

Allegation 2:
In regards o Major Molina™s open communication with the complainant in commission chambers
specifically when she instructed Mrs, Cruz o “stop rexiing Commissioners”™ was done in 4 non-
courteous. improper form. Major Molina asserts she betieved a violation of the Sunshine Taw had
transpired and oftered such justification tor her actions. Major Molina's beliel was incorrect and
as aresult the Complainants right o petition her government representatives was hrought into
question ina public forum in an unprofessional. discourteous matter which brought the
Department into a diminished light in the public. Commensurate with Major Molina's position
where a higher standard of conduct is demanded and required of that position. | have determined
the below reference violutions:

The aforementioned actions are found to be a violation of:

Departmental Rules and Regulation of the Coral Gables Police Department 01.03 & 01.09
Improper Conduct Offenses: a (Courtesy)

City_of Coral Gables Personnel Rules and Regulations; 10.4

Reasons for Discipline: 17.2 (Customer Service).

Assuch the atlegation is SUSTAINED.




Allegation 3:

In review of the entire case file including all statements and memorandums’emails there is no
evidence that supports what was said or shown to the director of Public Safety and subsequently
the City Manager in regards to the “conrents ™ of the photographs that Major Molina stated she had
taken of the complainant’s text messages in an eltfort to intercede in the constitutionality of the
complainant’s rights to communicate with citing elected officials.  Major Molina stated she
recalled relaying to Director Fernandez that she believed she had witnessed inappropriate unethical
behavior taking place via text messaging and that she had taken a photo. At which time according
to her statement she was instructed to advise the City Manager which she did. There is no
additional information presented as to any additional actions by any ol the three parties. As such

the allegation 1s NOT SUSTAINED.

DISCIPLINARY ACTION:

In reviewing the totality of the facts and taking into consideration of past practices by the city
involving discipline recommended by the department when it involved a senior ranking member of
the police staftf. I am recommending that Major Molina be considered for termination. By copy of
this memo. Tam hereby making that recommendation to the City Manager.
e Major Theresa Molina

Irank FFernandez. Director of Public Safety

Karla Green. Interim Human Resources Director

Raquel Elejabarrieta. Labor Relations and Risk Management Director

Internal Affairs Section



