CITY OF CORAL GABLES

OFFICE OF THE CITY ATTORNEY

- RECOMMENDATION OF GOVERNMENT SETTLEMENT -

TO: CITY COMMISSION DATE: July 15, 2014
FROM: SUBJECT: RECOMMENDATION OF
GOVERNMENT
CRAIG E, LEEN SETTLEMENT
CITY ATTORNEY

Pursuant to Article 3, Division 18, Section 3-1803(C), of the Coral Gables Zoning Code, the City
Attorney hereby recommends approval of the Government Settlement proposed to the City
Commission, along with approval of the development requests, with appropriate conditions as
identified by City staff in their regulatory review of this matter.

This matter has been reviewed on an expedited schedule to meet the time requirements of the Court-
ordered 60-day stay of litigation proceedings, and in accordance with the time requirements in
Article 3, Division 18. As provided in section 3-1803(C), attached to this memorandum are
comments received from City staff relating to this matter following this expedited review. City staff
has identified numerous regulatory issues and concerns relating to the project that are being analyzed
by the City Manager, City Attorney, and appropriate City staff, and are being provided to the
applicant’s counsel along with this recommendation. The City will endeavor to resolve these
regulatory issues with the applicant and applicant’s counsel prior to the July 22nd Commission
meeting. These matters will be more extensively addressed in the City Attorney’s presentation of this
recommendation during the quasi-judicial hearing before the City Commission.

At this time, the City Attorney would provide a brief synopsis of the matter before the Commission
and why settlement is being recommended, even in light of the various issues and concerns that this
project presents. In one sense, the Settlement seeks to resolve a declaratory judgment lawsuit
between the City of Coral Gables and Astor (Astor Trolley, L.L.C and Metrick Manor, LLC) relating
to whether the City will be required to move its trolley maintenance and storage operations from an
older facility in Coral Gables to a new one in Coconut Grove, even though the City has asserted
several objections to closing on the new facility. Ina broader sense, however, the settlement seeks to
resolve a complex dispute that has affected the City of Coral Gables, the City of Miami, residents of
each City, the Federal Transit Administration, Miami-Dade County, the prospective residents of



Merrick Manor, and Astor,

This complex dispute is comprised of three separate proceedings, two of which directly involve
Coral Gables as a party: [1] City of Coral Gables, Florida v. Astor Trolley, LLC and Merrick Manor,
LLC, f//a 4111 Le Jeune, LLC, Case No. 13-29113-CA-40 (1 1" Judicial Circuit, Miami-Dade
County, Florida), the declaratory judgment action related to whether the City is required to close on
the Coconut Grove facility notwithstanding its objections to doing so, and [2] an administrative
matter proceeding before the Federal Transit Administration under Title VI of the Civil Rights Act
involving Miami-Dade County, the City of Miami, and the City of Coral Gables, at Complaint No.
2013-0131. A third case, brought by residents of the West Grove, remains pending between the
residents, the City of Miami, and Astor, relating to the zoning approval and warrant issued for the
Coconut Grove facility, in which Astor and the City of Miami prevailed based on lack of jurisdiction
in Circuit Court (for failure to file a timely administrative appeal). The case is now pending on
appeal in the Third District Court of Appeal. The City of Coral Gables is not a party to that particular
proceeding, but its pendency is one of the objections raised by Coral Gables to closing on the
Coconut Grove facility, in addition to other objections, including the zoning for the facility and
compliance with FTA requirements.

The City Commission should consider settlement here becausc all of the potential outcomes of these
cases are problematic or result in delay, and settlement is likely preferable. Most evidently, if the
City loses its declaratory judgment suit with Astor, the City could potentially be required to use the
Coconut Grove facility as its trolley facility over its own objections, along with the strenuous
objections of the West Grove residents, with the likely potential of future litigation or administrative
actions, including attempts to limit or prevent the City’s use of the Coconut Grove facility. In
addition, the City would be required to complete its equity analysis with the FTA, which is presently
stayed pending these settlement efforts. Depending on the outcome of the study, the City may be
required to conduct mitigation related to any disparate impacts found by this study.

Further, even if the City were to prevail in its lawsuit, the outcome poses numerous difficulties. In
that circumstance, the City would not be required to close on the Coconut Grove facility and would
remain in its present, older facility. The City would likely not receive any new trolley {acility
whatsoever, and Merrick Manor may never be built, which could cause significant issues for Astor
and affect residents who contracted to purchase condominiums there. This outcome could potentially
result in future litigation as well. In addition, the City may still have to proceed with its equity
analysis before the FTA, and could still be required to conduct mitigation related thereto, at least
until it is decided that the City would not have to occupy the Coconut Grove facility (which could
take many months). Of course, the City would have numerous defenses to any future litigation, and
would ask the FTA to continue its stay until it is determined whether the City is required to use the
Coconut Grove facility, but these complications are present and must be considered,

Finally, if the West Grove residents prevail in their appeal, and are able to continue with their
lawsuit, there is a possibility the Coconut Grove building could simply not be used as a trolley
facility (depending on the outcome of the lawsuit; the West Grove residents and Coral Gables have
raised similar zoning arguments in their respective cases). The City would need to wait until the
outcome in that matter is finally decided before using the Coconut Grove trolley facility, whether or



not the City would be able to prevail on its other objections to closing on the Coconut Grove facility.
This would likely cause a significant delay in having this matter finally resolved.

In light of these potential outcomes, the City Commission should consider this settlement, which
would resolve this complex matter, and would result in (1) the Title VI and zoning issues raised by
Coral Gables and the West Grove residents being resolved (as Coral Gables would not need to
occupy the Coconut Grove facility), (2) Coral Gables receiving a new and much larger trolley facility
in Coral Gables, (3) Merrick Manor being constructed, (4) the FTA matter being resolved, and (5)
the declaratory judgment action being resolved. Further, the current location is the only location
where the FTA has indicated a further equity analysis would not have to be conducted (because it
remains in the present location), and where the City could simply proceed with its new trolley
facility. In sum, this settlement has the potential of addressing the concerns of all of the interested
parties and stakeholders, while resolving a complex zoning and civil rights matter, and allowing
Coral Gables to proceed without further litigation. Further, the parties would seek a consent order
from the Court as to the settlement, which would allow the Court to be involved in ensuring that the
settlement is enforced and fully carried out,

Notwithstanding this recommendation in favor of the settlement, I do not want to undetstate the
issues the settlement raises, which the City Commission will have to consider. As further discussed
in the attached comments from staff, the proposed Merrick Manor mixed use development would
require the City Commission to provide significant relief from Zoning Code limitations relating to
height, FAR, sctbacks, and parking. There are other important regulatory issues and concerns that
have been raised relating to the building permit schedule, and the need to update studies related to
traffic impact and sewer capacity, along with mitigation of any impacts related thereto.

Over the next week, the City will address these regulatory issues with the applicant and seek to
resolve these issues and concerns in anticipation of the July 22nd hearing. At the hearing, the City
Attorney will present this recommendation in further detail, and appropriate City staff will be present
to present their comments and respond to questions. The City has also asked economist Hank
Fishkind to attend the meeting to present and answer questions regarding the economic aspects of the
proposed settlement.

¢ City Commission
City Manager
City Clerk



CITY OF CORAL GABLES

- MEMORANDUM -
TO: Merrick Manor Project File DATE: July 22,2014
FROM: Ramon Trias, SUBJECT:
Director of Planning and Zoning Revised Plans — Trolley maintenance

and Storage Facility Comments

At the June 10, 2014 meeting, the Commission requested that staff review the proposed Merrick
Manor project including the trolley maintenance and storage facility for compliance with the
applicable requirements of the Zoning Code, and that the Board of Architects provide input on
the design. The following issues have been identified at this point:

1.

The proposed area of the building is 354,252 square feet or 5.39 FAR, which exceeds the
maximum allowed area of 228,974 or 3.5 FAR. In terms of units, the proposed project
includes 283 multi-family residential units. The approved project included 180 units.

. The proposed height exceeds the maximum allowed height in two locations: along LeJeune

Road the maximum height is 72 feet and the proposed height is 110.33 and along Laguna
Street, where the maximum height is 100 feet and the proposed height is 130.33.

. Ground floor commercial space is 14,896 square feet, which is less than the required

minimum of 18,398 square feet.

. There are 492 proposed parking spaces, and 631 parking spaces are required.

. The pedestrian arcade along LeJeune has been removed along the Trolley facility. A five

foot wide sidewalk is the proposed pedestrian space between the building’s masonry wall
and traffic.

. The pedestrian paseo through the block has been removed.

. The Board of Architects reviewed the proposed building informally on June 12, 2014 and

members expressed concerns about the fagade along LeJeune, the general massing of the
building, and the modifications to ground floor pedestrian areas.

. The trolley area must provide adequate mechanical ventilation for exhaust and make

provisions for dispensing used olil.

Staff's primary concern is the compatibility of the trolley facility with adjacent uses, buildings and
structures. The old industrial district of the City has transitioned in recent years to a mixed-used
neighborhood. The propased facility may negatively impact the surrounding residential and
retail uses in terms of traffic circulation and operation through the existing alley, exhaust and
noise. Staff met with the project architect and discussed the above issues. The architect

intends to submit revised drawings.

cc. Jane Tompkins, Development Services Director



Leen, Craia

From:
Sent:
To:
Cc:

Craig,

Kephart, Glenn

Tuesday, July 15, 2014 9:37 PM
Leen, Craig

Garrido, Lorena

As requested here are PW comments on the “criteria in determining whether to allow a waiver of or a variance
from the limitations on any provision of zoning code ..... in order to facilitate approval of a gov’t settlement.”

b. The proposed use of a property has a combined government and private use and facilitates important public
policy objectives that are identified in the Comprehensive Plan, including but not limited to improvement of
mobility alternatives to the automobile as described in the Mobility Element:

PW response- The proposed private facility includes public space to be utilized as a public
transit (Trolley) maintenance facility. This facility includes capacity for maintenance and
storage of up to 17 trolleys which meets the City’s current and anticipated future in providing a
valuable public transit option for the community. It is imperative that the project is staged in
such a manner that continual maintenance and storage of trolley vehicles are not disrupted.

g. The proposed use is compatible with the nature, condition and development of adjacent uses, buildings and
structures and will not adversely affect the adjacent uses, buildings or structures;

PW response- In 2011, a Traffic Impact study was completed for this project and the proposed
development was found to be acceptable, Subsequently, the project has changed to include the
trolley maintenance facility and significant increase in densities, The applicant has not provided
the City with an updated traffic engincering study reflecting these changes. An updated traffic
engineering study is required and the applicant shall be required to mitigate all traffic impacts
identified.

Additionally, the sewer capacity analysis completed for this project was based on the previous
project densities. An updated report shall be required and the applicant shall be responsible for
any system upgrades as may be required.

h. The nature of the proposed development is not detrimental to the health, safety and general welfare of the
community.

PW response- In 2011, a Traffic Impact study was completed for this project and the proposed
development was found to be acceptable. Subsequently, the project has changed to include the

1



trolley maintenance facility and significant increase in densities. The applicant has not provided
the City with an updated traffic engineering study reflecting these changes. An updated traffic
engineering study is required and the applicant shall be required to mitigate all traffic impacts
identified.

Additionally, the sewer capacity analysis completed for this project was based on the previous
project densities. An updated report shall be required and the applicant shall be responsible for
any system upgrades as may be required.

Please let me know if you would like to discuss further,

Thanks,

Glenn



Leen, Craig

From: Miner, William

Sent: Tuesday, July 15, 2014 5:49 PM

To: Leen, Craig

Cc: Tompkins, Jane; Wu, Charles; Trias, Ramon

Subject: Findings Regarding Conditional Building Permits

Attachments: Partial-Conditional Building Permits (San Antonio).pdf; Permit Action Report for Merrick

Manor.pdf; Building Comments on Astor Agreements July 2014.docx

| have an update on two items which we discussed this morning:

1. Can we issue a “Conditional Building Permit” for the original Merrick Manor design?

Conditional Building Permits have been issued by other municipalities in order to “allow construction to proceed at the
owners risk prior to obtaining full approval of submitted plans’. The permit covers a portion of the overall project which is
fully reviewed and approved. An example is a conditional permit for demolition or site grading or foundation work. It does
not preclude the need for a separate review and permit of the overall project. The attached Information Bulletin from San
Antonio TX provides a full description of Conditional Building Permits and the limitations on their use.

2. Can a Conditional Building Permit be issued within § days for the original Merrick Manor design?
The last round of review comments for the original Merrick Manor design came in around Sept 2013 (See attached for full

text):

Plan Approval was received from (highlighted in green)
- Board of Architects
- Electrical
- Mechanical
- Public Works
- Fire

Plan Rejection was received from (highlighted in yellow)
- Building Modifications to comply with ADA
- Concurrency Payment of Impact Fees for City, DERM, Water/Sewer, Roads
- Plumbing Plan Review by DERM
- Structural Load Analysis and Shearwall Modeling
- Zoning Equipment Enclosure and Landscape Fees

The Designer has not responded to the outstanding comments which | believe could be done within 30 days. This would
include reviews by outside agencies which has not been done to date. Structural review comments will require the most
effort to resolve. To issue a conditional building permit (aka The Building Permit), Astor would need to respond to prior
comments within 30 days and then the City would issue the Building Permit within 30 days thereafter. This changes the
turnaround time to match the submittal and approval process found in other parts of the document. Finally, the new
"condition” that should be placed on the Building Permit is that construction shall not commence unless the Statement

Agreement is dissolved as acknowledged by the City.

3. General Concepts
The attached matrix contains detailed Building Comments on the Settlement Agreement which are provided for

reference.

Regards

William G. Miner
Building Hrector
ans-460-5240
wminer@coralgables.com

City of Coral Gables
Development Seovices Depariment
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Building Permit

Reviews outside of Coral Gables

Paragraph | Paragraph Provision Staff Comment/Question
Number Heading
SETTLEMENT AGREEMENT
4 [ssuance of “Within five (5) days of the Effective Date, The original permit plans
Building Permit | City’s Building Department will issue a have not been approved.
conditional building permit (the “Building Once Astor makes the
Permit” in accordance with the Original changes requested in
Permit Plans...”. 2013, several of the
disciplines and outside
departments would still
need to review and
approve the revisions.
Consequently, it's not
possible to issue a
permit within five days
of the Effective Date
{i.e., by July 27, 2014).
We suggest this
paragraph be deleted in
its entirety.
4, Issuance of “The issuance and effectiveness of the There may be other
Building Permit | Building Permit shall be expressly outside agencies that
conditioned on the Astor Parties obtaining all | must approve the plans.
necessary consents and approvals from the We recommend that, if
Miami-Dade County Water and Sewer the paragraph is not
Department”. deleted in its entirety,
this sentence be
rewritten to include
other agencies.
55 Revised General concept Please note that other

Coral Gables
departments and
outside agencies must
also review and approve
the plans, Those review
schedules and processes
aren’t controlied by
Development Services.
Further, delays in
obtaining those reviews
may delay issuance of




the plan review
comments and the
permit itself,

Revlsed
Building Permit

“Within ninety {90) days of the transfer of
the City Property to the Astor Parties under
the terms set forth in the Amended LEA,...".

Please confirm that the
transfer of City Property
occurs prior to the
construction of the new
trolley facility.

Revised
Building Permit

General concept
Original vs Revised Permit Issuance

It's our preference that
we issue only one permit
for this property, based
on the plans that Include
the new trolley facility
(see comments for para.
4), In that case, the
permit should not be
referred to as the
Revised permit.

5.6

Revised
Building Permit

General concept
Highest Priority Review

We believe this language
is too strong. Provided
we meet the timelines
established earlier in the
document, we believe
the order of review
should be in staff’s
discretion. This language
also suggests that
concurrent reviews by all
disciplines and
departments is required;
such a practice really is
not practical or feasible.

57

Revised
Building Permit

General concept
Total Review Time Available is 90 days

We appreciate being
granted this flexibility.

Revised
Building Permit

General concept
Requirement for Staging Plan

Nowhere is it mentioned
that a Construction
Staging Plan must be
submitted and
approved. We want to
be clear that this is still a
requirement prior to
issuance of a bullding
permit. This is
particularly important
because the
construction needs to be
_coordinated with the




operations of the trolley
facility.

6.0

Payment to City
for Associated
Fees

General concept
Associated Fees and Allocation

This fails to conslder our
normal practice of
charging a fee for
reviewing revised plans.
Please remember that
the fee estimates
provided by the
department were rough
estimates and if the true
fees for the final plans
were calculated, there’s
likely to be a significant
difference.

We will need direction
from the City (either
through this document
or elsewhere) on how
the funds should be
allocated between the
various charges.

6.2

Payment to City
for Associated
Fees

General concept
Transfer of Funds

we'll need coordination
with the Finance
Department on
processing the payment.

AMENDMENT TO LAND EXCHANGE AGREEMENT

3(a)(ii)

Consideration

“The completion of the City Streetscape
Improvements by the City [n accordance with
Section 3(a)(ii) of the Original Agreement;”

| think the Commission’s
original approval of the
site plan was
conditioned on the
applicant constructing
the improvements.

11(b)

Plans

“When the City receives the New Trolley
Station Construction Plans for review and
approval, If no written response from the
City is delivered to Astor within fifteen (15)
business day (sic) after the date such New
Trolley Station Construction Plans Is
delivered to the City, such New Trolley
Station Construction Plans shall be deemed
approved,.."”,

Note: same timeline is provided for review of
revised plans.

Fifteen business days is
too little time and
conflicts with 30 day
review period stated in
Settlement Agreement

Ditto




11(g) Construction General concept It should be clear that
Period this does not mean staff
can’t, in the normal
course of plan review,
comment on these
reports and expect
resolution of any issues
identified.
Exhibit D | Leleune Project Timeline It would be helpful to
Schedule of have the schedule for
Performance review and issuance of

the demolition permit
for the existing trolley
building included.

Trolley Station
construction period
equals 7 months vs para
11(g)(ii} states 24
months

The two phase
construction schedule is
not clearly described.

Add a date for
Commencement of
Merrick Manor project.
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CITY OF SAN ANTONIO

DEVELOPMENT SERVICES DEPARTMENT

TO: All Development Services Department Customers

SUBJECT: INFORMATION BULLETIN 125
Partial/Conditional Building Permits

DATE: Scptember 8, 2006
Revised: February 20, 2012

As a customer service initiative, the City of San Antonio (COSA) Development Services
Department (DSD) has developed formal procedures for requesting Partial/Conditional Building
Permits in order to allow construction to proceed at the owner’s risk prior to obtaining full
approval of the submitted plans.

Partial/Conditional Permits

Partial/Conditional (“P) permits are permits for portions of a project which have received partial
plan approval and are issued before the full project is approved, These permits may allow partial
construction, and may allow full construction to proceed with the stipulation that certain
conditions will be met prior to a certain event or date (i.e., recording of a plat; resolution of
outstanding plan review denial, special inspections, etc.). The expiration date of a
partial/conditional permit allows the owner’s design professionals time to respond and correct
code issues, and the applicant is requested to provide an estimate of how much time he/she needs
to revise designs to meet code. The applicant will receive plans for the work being performed
under a new building permit numbet (the original permit number with a “P” added as a prefix) to
differentiate the partial/conditional status from a full permit. Inspections will be inserted into the
City permitting system only for that work that is authorized. No certificate of occupancy can be
obtained under the “P” permit. The permit owner will need to resolve any remaining plan review
issues prior to staff removing the “P” in front of the permit number providing release of the
certificate of occupancy. At the discretion of DSD, a “P” permit may be issued for one or more
of the following;:

e Site Grading and/or Utilities

¢ Foundation or Basement Excavation
e Building Footing and Foundation

e Structural Superstructure

¢ Building Shell/Partial Interior Work
o Full Construction

Application

In order to obtain a partial/conditional building permit, the owner or the owner’s representative
shall submit a Partial/Conditional Building Permit Request Form to the Development &
Business Scrvice Center @ 1901 S. Alamo, San Antonio, Texas 78204, Attention: Development
Services Engineer — Building Plans Review. The form shall be filled out completely and signed



Partial/Conditional Permits May 22, 2008
Informational Bulletin 125 page 2 0f 2

by both the applicant and the owner, COSA DSD will review the tequest and typically respond
in writing to the applicant within three (3) business days.

Third Copy of Plans Submitted

If a Partial/Conditional Building Permit Request is approved, the applicant will next be required
to bring in one (1) additional set of the building permit plans to be processed by staff and issued
to the owner of the requested “P” building permit. The additional construction set must include
all sheets identical to the set originally submitted plus any applicable revisions and re-submittals
made to the city. This set of plans covering the partial or full work to be performed will be
processed and issued to the customer marked as a Partial/Conditional Building Permit set. The
issued set will clearly indicate the work that is authorized under the “P” permit. The customer
will be required to pay any outstanding permit fees due, all building permit issuance fees, plus
the $200 partial/conditional permit fee at time the “P” permit is issued. After DSD issues the “P”
building permit number, the applicant has the responsibility of notifiying any contractors and
subcontractors of the new permit number for inspections and trade permit applications,

Note: A Partial/Conditional Building Permit may not be issued until all applicable DSD plan
review disciplines have completed an initial review of the submitted plans. Also, a “P” permit
may not be issued il the outstanding plan review denial comments include any critical and/or life
safety design parameters (e.g.. the location of the building on-site, deficient type of construction,

insufficient fire department vehicle access or fire flow, etc.).

Construction and Inspections

Construction may start based on the issuance of the “P” permit, trade permits may be pulled, and
inspections may be called. Work may proceed until that work authorized is completed or the
date that the partial/conditional permit expires, The work being performed will be at the owner’s
risk concerning requirements to meet all building codes. Construction work that progresses
beyond that authorized by the “P’ permit and indicated on the construction set would be
considered work without a permit, and a stop work order may be issued as well as fines placed
on that permit. A “P” permit does not negate the requirement of special inspections for the work
authorized, and the special inspection log-book must still be kept on-site.

Partial/Conditional Extensions

An applicant may renew the partial/conditional permit or may request additional work to be
performed and additional inspections entered into the city permitting system with a new
partial/conditional permit application with payment of an additional $200 fee. Generally no new
plans need be submitted, unless there were further revisions of design after the original
partial/conditional permit was issued.

We hope this process will assist our customers with their construction process. If you have any
questions about this new permit or about the procedures to follow, please call the DSD Plans
Review at 210-207-8297.

Attachments: Partial/Conditional Building Permit Request Form



CITY OF SAN ANTONIO

DEVELOPMENT SERVICES DEPARTMENT

PARTIAL/CONDITIONAL BUILDING PERMIT REQUEST FORM

A. PROJECT: (Please complete all of the following information. Please print.)

A/P #:

Project Name:
Project Address: Building: l I Space: I
Description of Work:

Requested Expiration:

STATEMENT OF UNDERSTANDING

The undersigned requests that a Partial/Conditional Building Permit be granted for the above referenced project for the scope of
work described above in order for construction to proceed prior to the issuance of the full building permit. It is understood by all
parties that issuance of a Partial/Conditional Building Permit is completely at the applicant’s and owner’s risk and provides no
assurance that eithet a full building permit or a Certificate of Occupancy will be issued by DSD. The undersigned also agrees to

each of the following conditions:

o Any work that is found that does not comply with the final approved plans shall be corrected by the design/ construction
team,

o If this request is approved, the customer shall submit one (1) set of building permit plans. The applicant certifies that the
submitted set of construction plans is identical to the original documents including resubmittals and revisions.

e The undersigned shall proceed with denial comment resolution as soon as possible to obtain the full building permit,
schedule all inspections and obtain the certificate of accupancy with the understanding that the partial/conditional permit
will expire at a certain date without resolution of design/code issues.

o The design and construction teams shall abide by any special terms of acceptance noted in Section C.

B, APPLICANT:

Applicant's Name: I Co. Name:

Applicant's Signature: Date:
Telephone #: | Fax#:

Email address:
C. OWNER:
Owner’s Name: | Co. Name:

Owner’s Signature;

‘ Date:

C. DSD OFFICAL ACI‘IOE:_ r (1 APPROVED (] DENIED
Date:
Title:

Signature:

| ——— I——.

| Printed Name:

Comments:




CITY OF CORAL GABLES
NOTICE OF QUASI-JUDICIAL PUBLIC HEARING
AND NOTICE OF REQUEST FOR CITY COMMISSION
APPROVAL OF GOVERNMENT SETTLEMENT

All interested persons are hereby notified that the Coral Gables City Commission at its regular meeting
scheduled for Tuesday, July 22, 2014, commencing at 9:00 a.m. in the City Commission Chambers City Hall,
at 405 Biltmore Way, Coral Gables Florida 33134, will conduct a quasi-judicial public hearing to review a
Request for City Commission Approval of Government Settiement as follows:

Pursuant to section 3-1803 of the Coral Gables Zoning Code, the City Attorney has issued a Request for City
Commission Approval of Government Settlement. The settlement is intended to resolve the matter of the City
of Coral Gables, Florida v. Astor Trolley, LLC and Merrick Manor, LLC, f/k/a 4111 Le Jeune, LLC, Case No. 13-
29113-CA-40 (11" Judicial Circuit, Miami-Dade County, Florida) and relates to the administrative matter
proceeding before the Federal Transit Administration, Complaint No. 2013-0131. The City Commission will
review the request for approval of a site plan for a mixed-use development at 301 Altara Avenue, Coral

Gables, Florida, which will include a trolley maintenance and storage facility for the City of Coral Gables.
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The City is in the process of evaluating the proposed site plan and approvals being requested for compliance
with the City's Zoning Code, including Article 3, Division 18, which provides for waiver of certain otherwise
applicable requirements of the Zoning Code based on the criteria provided in Article 3, Division 18. The
requests being sought and evaluated include but are not limited to height, FAR, setbacks, and parking. A copy
of the Request for City Commission Approval of Government Settlement, along with the Settlement Agreement
and exhibits, is available for inspection by the public in the Development Services Department and the City

Clerk’s Office, at City Hall, 405 Biltmore Way, Coral Gables Florida 33134. A copy of these materials is also
available on the City's website at www.coralgables.com.




All interested persons will have the opportunity to speak regarding the application at the public hearing. In
addition, comments can be provided in writing prior to the public hearing at the City Clerk’s Office and will be
included in the record.

All interested persons are advised that if they decide to appeal any decision made by the City Commission as
to this matter, they will need a record of the proceedings of the City Commission meeting, and therefore may
need to ensure that a verbatim record of the proceedings are made, which record includes the testimony and
evidence upon which the appeal is to be based.

#1) WALTER J. FOEMAN
{4/ CITY CLERK

LT

PUBLISH DATE: JULY 11,2014

PURSUANT TO THE AMERICAN WITH DISABILITIES ACT (A.D.A.), ANY PERSON REQUIRING
SPECIAL ACCOMMODATIONS FOR PARTICIPATION IN THE MEETING BECAUSE OF A
DISABILITY SHOULD CALL GLENN KEPHART, PUBLIC WORKS DIRECTOR, (305) 460-5001, NO
LESS THAN THREE WORKING DAYS PRIOR TO THE MEETING.



CITYOFCORAL GABLES

OFFICE OF THE CITY ATTORNEY

- REQUEST FOR CITY COMMISSION APPROVAL-
OF GOVERNMENT SETTLEMENT

TO: DEVELOPMENT REVIEW DATE: July 8§, 2014
OFFICER
(JANE TOMPKINS,
DIRECTOR OF
DEVELOPMENT
SERVICES)
FROM: SUBJECT: REQUEST FOR CITY
COMMISSION
CRAIG E. LEEN APPROVAL OF
CITY ATTORNEY GOVERNMENT
SETTLEMENT

Pursuant to Division 18, Section 3-1802(A), of the Coral Gables Zoning Code, the City Attorney
hereby initiates a Request for City Commission Approval of Government Settlement. The settlement
is intended to resolve the City of Caoral Gables, Florida v. Astor Trolley, LLC and Merrick Manor,
LLC, fiida 4111 le Jeune, LLC, Case No, 13-29113-CA-40 (1 1" Judicial Circuit, Miami-Dade
County, Florida) and relates to the adminisirative matter proceeding before the Federal Transit
Administration, Complaint No. 2013-013. A copy of the proposed settlement and exhibits are
attached to this Request. As part of the settlement, a quasi-judicial hearing will be held al the City
Commission meeting on July 22, 2014, consistent with the provisions in Division 18, whereby site
plan approval will be sought of a proposed mixed-use development at 301 Altara Avenue, Coral
Gables, Florida, which will include a trolley maintenance and storage facility for the City of Coral

Gables, fo
K /é //?//U( 5{ Hee _,” Pyl wese
c! City Commission = Y ,;"f/,'(/,)
City Manager - ( {7[;/ /{/{.;{;_: | . S

City Clerk



SETTLEMENT AGREEMENT

This Settlement Agreemcat, including afl of its Exhibits (“Settlcment Agreement”) is

entered into as of the 22" day of July, 2014 (“Effective Date”) by and between Astor Trolley,
LLC, a Florida limited liability company (“Astor Trolley”) and Merrick Manor, LLC, f/k/a 4111
Le Jeune, LLC, a Florida limited liability company (“Merrick Manor™) (Astor Trolley and

Merrick Manor shall be referred to collectively herein as the “Astor Pﬁrties”), on the one hand,
and City of Coral Gables, Florida, a Florida municipal corporation (“City”), on the other hand.
The Astor Parties and City shall be referred to collectively herein as the “Parties”, and each as a
“Party.”
I Recitals

WHEREAS, Astor Trolley is the current owner of the land and building located at 3320
Southwest 37th Avenue in Miami, Florida (the “Astor Property”) and City is the owner of the
land and building located at 4133 South Le Jeune Road, Coral Gables, Florida (the “City

Property”); and
WHEREAS, the City Property is currently used by the City for, among other things, the

regular repair and storage of City’s eleven (11) vintage trolley-style public shuttles (the
“Trolleys™); and

WHEREAS, the Astor Parties and City entered into a Land Exchange Agreement (the
“LEA”) on or about September 20, 2012, pursuant to which City agreed to convey the City
Property to Merrick Manor in exchange for the Astor Property, subject to certain contingencies
and obligations; and

WHEREAS, prior to the closing of the transaction contemplated under the LEA various
disputes arose between the Parties which resulted in the City initiating an action in the Eleventh
Judicial Circuit in and for Miami-Dade County, Florida styled City of Coral Gables, Florida v.
Astor Trolley, LLC and Merrick Manor, LLC, f/k/a 4111 le Jeune, LLC, Case No. [3-29113-CA-
40 (1 1™ Jud. Cir., Miami-Dade County, Florida.) (the “City Action”); and

WHEREAS, the Parties, without admitting or conceding any liability or wrongdoing
whatsocver relating to the LLEA, have concluded that it is in their best interests to settle their
disputes by entering into this Settlement Agreement and an Amendment to the LEA (the

“Amended LEA”) attached hereto as Exhibit “A” to avoid any protracted, time-consuming and

costly litigation;



NOW, THEREFORE, in consideration of the foregoing and other good and valuable

consideration, the receipt and sufficiency of which is hereby acknowledged, the Partics agree as

follows:

II. Terms and Conditions

1. Incorporation_of Recitals. The recitals, prefatory phrases, and paragraphs set

forth above are incorporated and made an express part of this Settlement Agreement.

2 Amended LEA, The Parties agree to enter into the Amended LEA

simultaneously with the execution of this Settlement Agreement, and to perform their respective

obligations thereunder.

i Development Approvals. As part of the effort to resolve and settle the disputes

among the Parties, the Astor Parties have made a development proposal to the City which is

reflected on the plans attached hereto as Exhibit “B” (the “Development Proposal”). Pursuant
to Sections 3-1801 through 3-1809 of City’s Zoning Code, the Development Proposal requires
the approval of the City Commission. The City shall, on or before July 22, 2014, review and
consider the granting of the development approvals necessary to effectuate the Development
Proposal and either (i) grant the relief requested by virtue of approving the Development
Proposal, (ii) approve the Development Proposal with modifications, or (iii) reject the
Development Proposal.

3.1.  If City rejects the Development Proposal for any rcason whatsoever, or in the
event that the Astor Parties reject any modifications attached to the approval of the
Development Proposal by the City Commission and terminate this Settlement Agreement and
the Amended LEA as set forth in the Amended LEA, this Settlement Agreement and the
Amended LEA shall be deemed void ab initio, in which event the terms of Section 11 hercof
shall apply.

3,2.  If the Development Proposal is approved by the City Commission, and a legal
challenge is initiated with respect to the approval, the Astor Parties may clect, at their sole and
absolute discretion, to: (a) request the City, joined by the Astor Parties, to defend and/or
attempt to resolve the legal challenge (with each of the City and Astor Parties to bear its own
attorneys’ fees and costs thereot); or (b) terminate this Settlement Agreement, in which cvent
the terms of Section 11 hereof shall apply. The Astor Parties shall provide written notice to

City, in the manner set forth in Section 21 herein, of their election to proceed under sub-



section (a) or (b) above within five (5) business days of the date the Astor Parties receive
notice of a legal challenge of the approval of the Development Proposal.

3.3. If the Astor Parties clect to have the City defend and/or attempt to resolve a
legal challenge of the approval of the Development Proposal, the Astor Partics may elect at
any time, in their sole and absolute discretion, to terminate this Settlement Agreement prior to
the time that such legal challenge has been finally resolved. The Astor Parties must provide
written notice to City, in the manner set forth in Section 21 herein, of any such election to
terminate the Settlement Agreement and, if the Astor Parties elect to terminate this Settlement
Agreement, the terms of Section 11 hereof shall apply. In the event any legal challenge of the
approval of the Development Proposal is concluded and the Development Proposal is upheld,
then the Astor Parties shall no longer have the right to terminate this Scttlement Agreement

pursuant to this Section.

4. Issuance of Building Permit. Prior to the execution of this Settlement

Agreement and under the terms of the LEA, Metrick Manor had submitted to the City a complete
set of construction plans and permit application(s) for a residential condominium project on the

land legally described on Exhibit “C” (the “Original Permit Plans”, which Original Permit

Plans are on file with the City under Process No.: BL-13-06-0931). Within five (5) days of the
Effective Date, City’s Building Department will issue a conditional building permit (the

“Building Permit”) in accordance with the Original Permit Plans; provided, however, that the

City’s issuance of the Building Permit (i) shall not relieve the Parties of any obligations under
this Settlement Agreement or the Amended LEA with respect to the City Property, (ii) shall not
grant the Astor Parties any rights to the City Property other than those set forth in the Amended
LEA, and (iii) shall not vest in the Astor Parties the right to build on land owned or leased by the
City under the Original Permit Plans. The issuance and effectivencss of the Building Permit
shall be expressly conditioned on the Astor Parties obtaining all necessary consents and
approvals from the Miami-Dade County Water and Sewer Department.

5. Revised Building Permit.

5.1.  Within ninety (90) days of the transfer of the City Property to the Astor Parties
under the terms set forth in the Amended LEA, the Astor Parties will prepare revisions to the
Original Permit Plans reflecting the project contained within the approved Development

Proposal, and submit those revised plans to City’s Building Department for consideration (the



“Revised Building Permit Plans”). City’s Building Department will consider the Revised

Building Permit Plans and within sixty (60) days from the date the Revised Building Permit
Plans are submitted to City’s Building Department, either issuc a revisced building permit (the

“Revised Building Permit”), or provide comments to the Astor Parties specifying the basis

for City’s rejection of the Revised Building Permit Plans.

5.2. If City does not issue the Revised Building Permit, but instead provides
comments to the Astor Parties specifying the basis for City’s failure to issue the Revised
Building Permit, the Astor Parties shall then address such comments and resubmit the Revised
Building Permit Plans to City’s Building Department for a second review within thirty (30)
days from receipt of the City’s comments.

5.3.  Upon the Astor Parties’ resubmission of the Revised Building Permit Plans to
City’s Building Department, City’s Building Department shall consider the resubmission, and
within thirty (30) days from the date of the Astor Parties resubmittal of the Revised Building
Permit Plans to City’s Building Department, either issue a Revised Building Permit, or provide
further comments to the Astor Parties specifying the basis for City’s denial. However, if City
rejects any resubmission of the Revised Building Permit Plans for a material reason, the Astor
Parties may elect, at their sole and absolute discretion, to: (a) address City’s comments and
again resubmit the Revised Building Permit Plans within thirty (30) days of receipt of the
City’s comments; or (b) terminate this Settlement Agreement, in which event the terms of
Section 11 hereof shall apply. The Astor Parties must provide written notice to City, in the
manner set forth in Section 21 herein, of any such election within twenty (20) days from the
date the Astor Parties receive notice of City’s rejection of any resubmission for a material
reason.

5.4. If City’s Building Department issues a Revised Building Permit, and an
administrative appeal of the issuance of the Revised Building Permit pursuant to the
procedures established by City’s Zoning Code is initiated within thirty (30) days of issuance,
or a lawsuit or other legal challenge to the issuance of the Revised Building Permit is initiated,
the Astor Partics may clect, at their sole and absolute discretion, to (a) defend and attempt to
resolve the administrative appeal, lawsuit, or other legal challenge; or (b) terminate this
Settlement Agreement, in which event the terms of Section 11 hercof shall apply. The Astor

Partics must provide written notice to City, in the manner set forth in Section 21 herein, of any



such election within twenty (20) days from the date the Astor Parties receive notice of an
administrative appeal, lawsuit or other legal challenge.

5.5. If the Astor Parties elect to defend and attempt to resolve an administrative
appeal, lawsuit, or other legal challenge to the issuance of the Revised Building Permit, and
such administrative appeal, lawsuit, or other legal challenge has not been finally resolved, the
Astor Parties may elect at any time, in their sole and absolute discretion, to terminate this
Settlement Agreement, in which event the terms of Section 11 hereof shall apply. The Astor
Parties must provide written notice to City, in the manner set forth in Section 21 herein, of any
such clection.

5.6. City hereby commits to cause all plan reviewers to expeditiously act upon each
submittal from the Astor Parties in conncction with the Revised Building Permit Plans and
each review will be granted the highest priority by advancing the submittal to a first position to
the extent that there exists any queue or backup regarding the review of the respective
discipline or trade.

5.7. Notwithstanding the timeframes contained in Section 5.1 and Section 5.3
regarding the dates by which City must review and either comment on or approve the Revised
Building Permit Plans, City may, at its option, reallocate the total number of days provided
therein so long as the total number of days for City’s review under Sections 5.1 and 5.3 does
not exceed ninety (90) calendar days. By way of example, in the event City conducts its review
of the Revised Building Permit Plans and either comments on or approves the Revised
Building Permit Plans within fifty (50) calendar days of the Astor Party’s submittal thereof,
then City shall have up to forty (40) calendar days to conduct its review of the Revised

Building Permit Plans and either comment on or approve the Revised Building Permit Plans

under Section 5.3.

6. Payment to City for Associated Fees. In addition to other consideration

described herein, including, but not limited to, the mutual rcleases set forth in Section 8§ of this
Scttlement Agreement, the Astor Partics agree to pay to City, in the manner set forth below, the
sum of Three Million Five Hundred and Thirteen Thousand Nine Hundred and Fifty-Four and

No/100 Dollars ($3,513,954.00) (the “Settlement Amount”), which Settlement Amount shall

represent payment in full from the Astor Parties for (a) any and all obligations to the City
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relating to permitting and approval of the Development Proposal, including impact fees, building

permit fees, and Art in Public Places Fees (“Development Fees”); and (b) other monies for

attorneys’ fees and costs and expert fees and costs and other Reimbursable Expenses (as that
term is defined in the LEA) that City has incurred under the terms of the LEA and the Amended
LEA. The sum of Three Hundred Thousand and No/100 Dollars ($300,000.00) of the Settlement
Amount represents the Astor Parties’ contribution to City’s Art in Public Places Ordinance in

connection with the Development Proposal (the “APP_Contribution”). The Parties agree that,

at the Astor Parties’ option, the full amount of this APP Contribution may be utilized in its
entirety for the commissioning, acquisition, fabrication, and/or installation of a works of art that
will be located within the improvements as set forth in the Development Proposal.

6.1.  The Astor Partics shall cause the entire Settlement Amount to be paid to City
upon City’s issuance of the Revised Building Permit. City will not release the Revised
Building Permit to the Astor Parties until City receives the Settlement Amount.

6.2. Payment of the Settlement Amount shall be by wire transfer pursuant to wire
instructions provided by the City.

6.3. In the event of a Termination after payment of the Settlement Amount, City
shall forthwith reimburse to the Astor Parties a sum equal to $300,000.00 of the Settlement
Amount to the Astor Parties, which amount represents Reimbursable Expenses less any and all
amounts that have theretofore been paid or are pending payment (for work-in-progress) by the
City pursuant to Section 3(b)(iv) of the LEA. Additionally, the Astor Parties may seek from
City, in the ordinary course pursuant to the applicable City code, rules and regulations,
reimbursement of the remaining portions of the Settlement Amount, which represent unearned
payments from the Astor Parties for the Development Fees associated with the Development
Proposal.

7. Approval of Settlement Agreement and Stay of City Action. The Astor Parties

and City shall cause to be filed with the Court in the City Action, within two (2) days from the
Effective Date, a Joint Motion for Approval of Settlement Agreement and for Temporary Stay,
seeking the Court’s approval of this Settlement Agreement and a temporary stay of all
proceedings in the City Action, in the form attached hereto as Exhibit “D” (the “Joint Motion

for Approval and Stay”). The Joint Motion for Approval and Stay shall request an indefinite

stay of all proceedings in the City Action until the carlier of: (a) such time that City, the Astor
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Parties, or the Parties together file a notice of termination of the Settlement Agreement and
motion to lift the stay, in accordance with the provisions of Section 11 of this Settlement
Agreement; or (b) the Parties jointly request dismissal of the City Action pursuant to a Joint
Stipulation for Entry of Agreed Order of Dismissal with Prejudice in accordance with the

provisions of Section 8.3 of this Scttlement Agreement.

8. Mutual Release/Dismissal of the City Action. For the consideration provided in

this Settlement Agreement and other good and valuable consideration, the receipt and sufficiency
of which the Parties hereby acknowledge, the Parties grant the following mutual releases, which
releases shall only become effective if, and at such time as: (a) City issues the Revised Building
Permit; and (b) all appeal periods have expired with no appeals having been filed, and no lawsuit
or other legal challenge is initiated with respect to the issuance of the Revised Building Permit
within 30 days following the issuance of the Revised Building Permit or when all appeals, if any,
are exhausted, whichever occurs later (the “Release Date”).

8.1. The Astor Parties, on behalf of themselves, their officers, directors, members,

shareholders, partners, employees, attorneys, agents, affiliates, parents, subsidiaries, sureties,

insurers, successors, subrogees, and assigns (collectively, the “Astor Releasors™), irrevocably
release, acquit, forever discharge, and covenant not to sue City, its officers, commissioners,

employees, attorneys, agents, sureties, insurers, successors, subrogees, and assigns

(collectively, the “City Releasees”), of and from any and all claims, demands, rights,
damages, claims for liquidated damages, costs, expenses, attorneys’ fees, subrogation rights,
compensation, lawsuits, obligations, promises, administrative actions, charges and causes of
action, in law or in equity, of any kind whatsoever, whether unknown, known or reasonably
ascertainable, that the Astor Releasors have had or may now have against the City Releasees,
including, without limitation, (i) any claims relating to or arising out of the LEA and any
modifications thereto, and (ii) any and all claims raised or that could have been raised in the

City Action (the “Astor Released Claims”). Subject to the foregoing, the Astor Relcased

Claims shall not operate to release the City Releasees for any rights or obligations that exist on
the part of the City Releasees under this Settlement Agrecment, the Amended LEA, or the
declaration of condominium to be recorded in connection with the Development Proposal.

8.2. City, on behalf of itself, its officers, commissioners, employees, attomeys,

City
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Releasors”), irrevocably releases, forever discharges, and covenants not to sue the Astor
Parties, their officers, directors, members, partners, employees, attorneys, agents, surcties,

insurers, successors, subrogees, and assigns (collectively, the “Astor Releasees”), of and {rom

any and all claims, demands, rights, damages, claims for liquidated damages, costs, expenses,
attorneys’ fees, subrogation rights, compensation, lawsuits, obligations, promises,
administrative actions, charges and causes of action, in law or in equity, of any kind
whatsoever, whether unknown, known or reasonably ascertainable, that City Releasors have
had or may now have against the Astor Releasees, including, without limitation, (i) any claims
relating to or arising out of the LEA and any modifications thereto, (ii) any and all claims
raised or that could have been raised in the City Action; and (iii) any and all claims or rights of

ownership, possession, or use of the Astor Property (the “City Released Claims™). Subject to

the foregoing, the City Released Claims shall not operate to release the Astor Releasees for
any rights or obligations that exist on the part of the Astor Releasees under this Settlement
Agreement, the Amended LEA, or the declaration of condominium to be recorded in
connection with the Development Proposal.

8.3.  The Parties agree that, within two (2) business days of the Release Date, City
and the Astor Parties will cause to be filed a Joint Stipulation for Entry of Agreed Order of
Dismissal with Prejudice of the City Action in the form attached hereto as Exhibit “E.” Upon
the entry of the Agreed Order of Dismissal with Prejudice of the City Action, the Litigation
Agreement and all of the terms thereof shall thereafter be of no further force and effect.

9. Good Faith Agreement. This Settlement Agreement, and its negotiation,

execution, and enforcement, shall not constitute an admission or concession of liability or
wrongdoing on the part of any of the Parties, and none of the Parties shall claim or assert that this
Scttlement Agreement constitutes any such admission or concession. The Parties acknowledge
that there exist outstanding claims among them and that this Settlement Agreement is being
entered into solely in an effort to resolve all claims related to the LEA, the Astor Property
Trolley Station, the City Action, and the Ward Final Judgment.

10. Related Documents and Order of Precedence. In the cvent of any inconsistent

or incompatible provisions between this Settlement Agreement and the Amended LEA, this

Settlement Agreement shall take precedence over any other agreement so that, among the Parties



to this Settlement Agreement, the provisions in this Settlement Agreement shall control any
conflict as between or among the Settlement Agreement and the Amended LEA.

[1. Termination of the Scttlement Agreement. If this Settlement Agreement is

terminated for any reason, including pursuant to the provisions of Sections 3.1, 3.2, 3.3, 5.3,
5.4, 5.5, or 20.1 herein, this Settlement Agreement will be deemed void ab initio (a
“Termination”). Upon a Termination, either Party may file in the City Action a notice of
termination of the Settlement Agreement and motion to lift the stay, whereupon the Court will
lift the stay, the City Action shall recommence, and either Party may pursue any additional
claims against the other in the City Action, or a separate action, as the Parties deem, in their sole
and absolute discretion, necessary, appropriate, or advisable. If such a Termination occurs after
the transfer of the City Property to the Astor Partics undet the terms of the Amended LEA, the
Astor Parties shall re-convey to City the City Property forthwith.

12. Ward Final Judgment. The Astor Parties may elect, at their sole and absolute

discretion, to: (i) continue to defend the appeal of the order granting final summary judgment

(the “Ward Final Judgment”) in favor of City of Miami and Astor Trolley, and against the
plaintiffs in that certain action against the City of Miami, which is captioned Ward v. City of
Miami, Case No. 13-03848 (11th Jud. Cir.) (the “Ward Action”) before the Third District Court
of Appeal; (ii) settle the appeal of the Ward Final Judgment with the plaintiffs in the Ward
Action upon any such terms that the Astor Parties deem appropriate; or (iii) take any other action
with respect to the appeal of the Ward Final Judgment that the Astor Parties deem appropriate.

13. Time is of the Essence. Time is of the essence with respect to all matters in and

requirements of this Settlement Agreement as to the Astor Parties and as to City.

14.  Binding Effect. This Settlement Agreement shall be binding upon and shall inure

to the benefit of the Parties, their respective successors and assigns.

k51, No Other Beneficiaries. There are no third party beneficiaries of this Settlement

Agreement and third parties are not entitled to rely upon its recitals, terms, or provisions.

16. Waiver. No waiver of any right of any of the Parties under this Settlement
Agreement shall be effective unless such waiver is in writing and executed by such party and
notice thereof is given to all other Parties.

17.  Further Assurances. FEFach of the Parties agrees to execute such further and

additional documents, instruments, and writings as may be necessary, proper, required, desirable,
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or convenient for the purpose of fully effectuating the terms and provisions of this Settlement
Agreement.

18. Entire Agreement. This Settlement Agrecment constitutes the entire agreement

of release and scttlement between the Parties other than as set forth in the related documents
identified in Section 10 of this Settlement Agreement. Each of the Parties acknowledge and
agree no representations, warranties, or promises have been made to or relied upon by them or by
any person acting for or on their behalf, in connection with the subject matter of this Settlement
Agreement, which are not explicitly set forth herein. Any and all prior or contemporaneous
representations, warranties, or promises made by either party to the other, whether made orally
or in writing, made in the negotiation or preparation of this Settlement Agreement, or otherwise,
are intended to be merged into this Settlement Agreement. Additionally, that certain agreement
between City and “Astor Development” dated April 23, 2013, is null and void; provided,
however, that in the event this Settlement Agreement is terminated pursuant to Section 11 hereof,
such agreement shall be reinstated and in full force and effect.

19. Amendment or Modification. This Settlement Agreement may be amended or

modified only by a written instrument signed by all Parties.
20.  Inseverability.

20.1. If, at any time prior to the Release Date, any portion(s) of this Settlement
Agreement, which is reasonably deemed to be essential by the Astor Parties, is determined by
a court of competent jurisdiction to conflict with any federal, state, or local law, and, as a
result, such portion(s) is declared to be invalid and of no force or effect, this Settlement
Agreement in its entirety, including all other portions thereof, shall also be of no force and
effect in which event the terms of Section 11 hereof shall apply.

20.2. From and after the Release Date the rights and obligations of the Parties shall
be as set forth in the Amended LEA.

21. Notice. All notices, other than service of process, pursuant to this Seltlement Agreement

shall be provided by hand-delivery, electronic mail, and United States mail, postage prepaid, to the Parties, as

follows:
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ASTOR PARTIES: Henry Torres
Peter Torres
Astor Development
SBS Tower
2601 South Bayshore Drive, Suite 1800
Miami, FL. 33133

With a copy to:

Alan T. Dimond, Esq.
Greenberg Traurig, P.A.
333 S.E. 2™ Avenue
Suite 4400

Miami, Florida 33131
dimonda@gtlaw.com

and

Mario Garcia-Serra, Esq.
Gunster

600 Brickell Avenue

Brickell World Plaza

Suite 3500

Miami, Florida 33131
MGarcia-Serra@gunster.com

CITY: Craig E. Leen, Esq.
City Attorney
City of Coral Gables, Florida
405 Biltmore Way
Coral Gables, Florida 33134
cleen(@coralgables.com

With a copy to:

Stephen J. Helfman, Esq.

Weiss Serota Helfman

Pastoriza Cole & Boniske, P.L.

2525 Ponce De Leon Boulevard, Suite 700
Coral Gables, Florida 33134
shelfman@wsh-law.com

Upon written notice pursuant to this Section, either party may change the name and/or address of

those to whom notice shall be provided under this Settlement Agreement.
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22.  Capacity and Authority. The Parties entering into this Settlement Agreement

have the capacity and authority to do so, and no third party has any rights which could affect the
validity or legality of this Settlement Agreement or the enforcement of its terms. Any limited
liability company, corporation, partnership, or other business entity signing this Settlement
Agreement represents and warrants that such execution is in compliance with any required
resolution of the entity, its officers, directors, members, or shareholders. Any individual signing
this Settlement Agreement on behalf of another individual, a limited liability company, a
corporation, a partnership, or other business entity represents and warrants that he or she has the

full authority to do so.
23. Terms of Settlement Agreement Negotiated. This Settlement Agreement has

been negotiated and drafted by the Parties and their represcntatives. The Parties to this
Settlement Agreement represent and warrant that they have read and understand this Settlement
Agreement and have had an opportunity to consult with their respective counsel concerning its
legal effect. No rule of construction shall apply to this Settlement Agreement construing its

provisions in favor of or against any party.

24, Fees and Costs. In the event of a di-spute arising under this Settlement

Agreement, whether or not a lawsuit or other proceeding is filed, the prevailing party shall be
entitled to recover its reasonable attorneys’ fees, expert fees, and costs, including attorneys” fees,
expert fees, and costs incurred in litigating entitlement to attorneys’ fees and costs, as well as in
determining or quantifying the amount of recoverable attorneys’ fees and costs. The reasonable
costs to which the prevailing party is entitled shall include all costs that are taxable under any
applicable statute, rule, or guideline, as well as non-taxable costs, including, but not limited to,
costs of investigation, copying costs, electronic discovery costs, telephone charges, mailing and
delivery charges, information technology support charges, consultant and expert witness fees,
travel expenses, court reporter fees, and ‘mediator fees, regardless of whether such costs are

otherwise taxable.

25.  Governing Law. This Scttlement Agreement shall be governed by and construed

in accordance with the laws of the Statc of Florida without regard to principles of conflicts of

law.

26.  Venue. The Parties agree that the exclusive venue of any litigation to enforce the

provisions of this Settlement Agreement shall be in the Eleventh Judicial Circuit Court in and for
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Miami-Dade County, Florida (the “Circuit Court”). The Parties further agree to submit to the
jurisdiction of the Circuit Court to enforce the provisions of this Settlement Agreement.

27. Jury Trial Waiver. The Parties waive the right to a trial by jury of any matter

arising under or rclating to this Settlement Agreement or any instruments exccuted pursuant to

this Settlement Agreement.

28.  Execution_in_Counterparts. This Settlement Agreement may be executed in

counterparts, each of which shall be deemed an original, but all of which together shall constitute

one and the same instrument.
IN WITNESS WHEREOF, the Parties have read and understood the terms and conditions
of this Settlement Agreement, agree to be bound by all of its provisions, and have executed this

Settlement Agreement on the date shown by their signatures below.

[SIGNATURE PAGES TO FOLLOW]
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ASTOR TROLLEY, LLC

'
Date: 7/ﬁ /,';y
Wmte 81g jat té™
aw:) 3. /PW
Printed Name Printed Name
1<y ON-03- 1Y
Date Date

STATE OF Afrs.2.-0:4 )

LY
COUNTY OF Myanes Llap£)

The foregoing instrument was subscribed, sworn and affirmed to befoye me this ;5 day of

A , 2014, by ey 7;;3.’5 , as 7 of ASTOR
TROLYEY, LLC, who has swor{ he/she is authorized to sign this Settlement Agreement on
behalf of ASTOR TROLLEY, LLC, and who is personally known to me, or who provided

the following identification
- / /
;;9<§:;i/{ﬁz;;;:) e T

Notary,lgublimtc of fLiva,pnn
L A Andensen
(Print Notary Name)

_@W“%¢ROBERTMANDERSON
Commission No.: | ¢ MY COMMISSION # EEG36807
df*'{ EXPIRES Seplember 24 2016
“Q’) ?;“i 0153 Flotidatolary Sorvicu.cont

My commission ex}
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MERRICK MANOR, LLC, F/IK/A 4111 LE

JEUNE, LLC
By: g& 2(4 D/ %ﬁ/
Manager-Meyfiber
: 2 HenmryToryes m
- | 'AJLO?%ﬂ

/" Witness S:gnauue 555 L§{gu&tufe
cﬁmaﬁms \HMP_XKF%&JMJ
Punted Name Printed N
~gl1e e - 08 |y

Date Date

STATEOF A pesom )

COUNTY OF £l omt, AJese)

The foregoing instrument was subsertbed, sworn and affirmed to before me thi day of

Ued , 2014, by EXIRy SO REZ, as lvgp of
MERRICK MANOR, LLC, F/K/A 6111 LE JEUNE, LLC, who has swormn he/she is
authorized to sign this Settlement Agreement on behalf of MERRICK MANOR, LLC, F/K/A

4111 LE JEUNE, LLC, and who is personally known to me, or who provided the following

identification
mﬁm—ﬂ

Not P)Xb[lc State of Lioe D4
M e sad

(Punt Notzu y Name)

Commission No.:___

FrandaMolarySorvica com

0(‘_ ROBERT M ANDERSON
% MY COMMISSION # EEG6807
ﬁ EXPIRES Seplomber 24 2016

My commission exp mmssm 53
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This Scttlement Agreement is contingent upon approval of the City Commission.

ATTEST: CITY OF CORAL GABLES, FLORIDA
By By: W
City Clerk City Attorney, pursuant to the authority granted
under Section 2-201(e)(6) of the City Code
Print Name: Walter |, Foeman Print Name: Craig E. Leen

Date: 7{ 31//4 Date: j-‘-[;/ f,l Zﬂ(‘f"‘

STATE OF FLORIDA )
COUNTY OF MIAMI-DADE )

The _foregoing instrument was subscribed, sworn and affirmed to before me this 8“‘ day of

R\ ,2014, by Croiion F: (oo~ , as City Attorney for the CITY
OF CORAL GABLES, FLORIDA purdmnt to the authotity granted under Section 2-201(e)(6) of the
City Code who has sworn he/she is authorized to sign this Settlement Agreement on behalf of the
CITY OF CORAL GABLES, FLORIDA, and who is personally known to me, or who

provided the following identification
b ) ) -
W%:T’P[/lm}?[ Stat orf@m-gda
'\{\‘ l( s O O\

(Print Nr!;}fl/:'y Na me)
Commission No.: & E__ (533% f

My commission expires: O\ \ \ \.?’O \p

BILLY Y. URQUIA

MY P,

‘s‘;;" "o"._ Notary Public - State of Florida
. ,'1" -g My Comm. Expires Jan 18, 2016
L Commisslon # EE 153361

o T Bondod Through National Notary Assn,
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EXHIBIT “A”

FORM OF AMENDED LEA
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AMENDMENT TO LAND EXCHANGE AGREEMENT

THIS AMENDMENT TO LAND EXCHANGE AGREEMENT (the “Amendment”)
is made and entered into as of the _ day of , 2014 (the “Effective Date™) of this
Amendment by and between City of Coral Gables, a Florida municipal corporation (“City”),
Astor Trolley, LLC, a Florida limited liability company (“Astor”), and Merrick Manor, LLC, a
Florida limited liability company formerly known as 4111 Le Jeune, LLC, a Florida limited
liability company (“Lejeune”; Astor and Lejeune shall be referred to collectively herein as the

“Astor Parties”) .

RECITALS

A. Astor, City and Lejeune entered into that certain Land Exchange Agreement dated
as of September 20, 2012 (the “Original Agreement”; any capitalized but undefined term
utilized herein shall have the meaning given to such term in the Original Agreement), pursuant to
which City agreed to convey to Lejeunce fee simple title to the City Property in exchange for
Astor constructing the Trolley Station on the Astor Land and conveying to City the Astor

Property.

B. Astor completed construction of the Trolley Station but certain neighboring
property owners commenced litigation concerning the proposed use of the Trolley Station
constructed on the Astor Land and in connection therewith certain litigation was commenced by
the City against the Astor Parties under Case No. 2013-29113-CA-01 (the “Litigation”).

C. In connection with the settlement of the Litigation, the parties hereto have entered
into a settlement agreement of even day herewith (the “Settlement Agreement”) and pursuant
thereto, the parties are entering into this Amendment to amend the Original Agreement in certain
respects as more particularly set forth herein.

NOW, THEREFORE, in consideration of the mutual covenants and promises herein set
forth and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties hereby agrec as follows:

l. Recitals. The foregoing recitals are true and correct and are incorporated
herein by this reference.

2. Property. The Astor Property will no longer be transferred to City. All terms
and provisions of the Original Agreement providing for the construction of the Trolley Station by
Astor and the transfer by Astor of the Astor Property to City are hereby deleted and rescinded in
their entirety. The City shall still transfer fee simple title to the City Property to Lejeune at the
City Land Closing and, in lieu of transferring the Astor Property to City at the Trolley Station
Closing (hereinafter defined in Section 13(h) below), Lejeune shall, upon completion of the New
Trolley Station Improvements (hereinafter defined in Section 3(b)(ii)), transfer to City the
following property and rights owned and/or held by Lejeune:

(a) the completed New Trolley Station Improvements, which will be owned as a
condominium parcel, and built pursuant to the New Trolley Station Construction
Plans (hercinafter defined in Section 11(b) to be located on a portion of that
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(a)

(b)
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MIA 183910601v5

certain land owned by Lejeune and more particularly described on Exhibit “A-17
attached hereto (the “Lejeune Land”) as of the Trolley Station Closing; The New
Trolley Station Improvements shall be conveyed to City as a condominium parcel
(the “Trolley Station Condo Parcel”; and together with the New Trolley Station
Improvements collectively the “New Trolley Station™), which Trolley Station
Condo Parcel will be located on that portion of the Lejeune Land as depicted on
Exhibit “A-2” attached hereto.

Consideration.

The consideration for the conveyance of the New Trolley Station to City shall be:
6) The conveyance of the City Property to Lejeune; and

(i) The completion of the City Streetscape Improvements by the City in
accordance with Section 3(a)(ii) of the Original Agreement; and

(iii)  The conveyance of an easement over the alley abutting the Lejeune Land
depicted in Exhibit «B» attached hereto, for a new sewer line and/or other
utility line extension in accordance with Section 11(j) of this Amendment.

The consideration for the conveyance of the City Property to Lejeune shall be:
1) The conveyance of the New Trolley Station to City;

(i)  The construction, at Lejeune’s sole cost and expense, of a new equipped
municipal trolley car facility in the Trolley Station Condo Parcel to be
located upon a portion of the Lejeune Land pursuant to the New Trolley
Station Construction Plans as approved by the City pursuant to Section 11
hereof (the “New Trolley Station Improvements”) and otherwise in
accordance with the terms and conditions set forth in this Amendment.

(iity  The reimbursement by Astor of costs and expenses of City in accordance
with Section 3(b)(iv) of the Original Agreement, including attorneys’ fees
and costs related to the Litigation, but excluding customary post-closing
expenses incurred following the date of the Trolley Station Closing, which
reimbursement shall be subject to a maximum total cap of $300,000 (the
“Cap”) for reimbursed fees and expenses. The said $300,000 to be paid
by Astor, to the extent that the City incurred such fees and expenses, upon
‘ssuance of the Revised Building Permit (hereinafter defined) in
accordance with Section 6 of the Settlement Agreement. It is understood
and agreed that fees and expenses amounting (0 $77,000 have been
reimbursed by Astor as of the Effective Date of this Amendment and  hat
all said fees and expenses reimbursed by Astor as of the Effective Datc of
this Amendment shall not count against the Cap.



(2)
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(iv)  The completion of the Undergrounding and Off-Site Improvements by
Lejeune in accordance with Sections 3(a)(ii) and 3(b)(v) of the Original
Agreement.

Notwithstanding anything in the Original Agreecment to the contrary, neither
Lejeune nor Astor shall be responsible for the reimbursement to the City of any
Relocation Costs.

Conditions Precedent.

Following are the conditions precedent to Lejeune’s obligations to close on the
acquisition of the City Property (collectively the “Lejeune Transfer Conditions
Precedent”).

(1) Lejeune shall have obtained the Lejeune Land Public Approvals
(hereinafter defined) for the project as reflected in the plans attached
hereto as Exhibit “E” (the “Merrick Manor Project”) which now includes
the New Trolley Station. The term “Lejeune Land Public Approvals”
shall mean the approval by City’s City Commission of a request pursuant
to Sections 3-1801 through 3-1809 of City’s Zoning Code of a
Government Settlement that grants all necessary land use and zoning
approvals for the Merrick Manor Project (including any modifications and
conditions imposed by the City Commission and acceptable to Lejeunc),
with no lawsuit or other legal challenge having been initiated within thirty
(30) days of the City Commission’s approval, or if a lawsuit or other legal
challenge has been initiated, final non-appealable resolution thereof
upholding the City Commission’s approval. If the City approves the
Lejeune Land Public Approvals with modifications, and such
modifications are not acceptable to Lejeune, then Lejeune may terminate
this Amendment and the Settlement Agreement by providing written
notice to the City of their election to terminate within five (5) business
days of the City Commission approving the modified Lejeune Land Public
Approvals. The term Lejeune Land Public Approvals is referred to as the
Development Proposal in the Settlement Agreement.

(i1) Lejeune shall have obtained a written loan commitment from a financial
institution having assets of at least One Billion Dollars (or any other
lender reasonably acceptable to the City), on terms satisfactory to Lejeune,
for the construction of the Merrick Manor Project, as contemplated by this
Amendment.

(ili)  No uncured event of default of the Original Agreement as amended by this
Amendment on the part of City shall exist and be continuing as of the City
Land Closing (hereinafter defined in Section 13(a) below).
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(iv)

%

No material adverse change shall have occurred after the Effective Date of
the Original Agreement with respect to the City Land or the condition
thereof, including title, survey, environmental, or legal (including, without
limitation, land use and zoning matters)which remains uncured as of the
City Land Closing.

The representations and warranties of the City in the Original Agreement
as amended by Section 9 of this Amendment shall be true and correct in
all material respects as of the City Land Closing.

In the event any of the Lejeune Transfer Conditions Precedent set forth in
Sections 4(a)(i) through 4(a)(v), both inclusive, are not fulfilled as of the date of
the City Land Closing (or earlier date if specified otherwise), then the Astor
Parties shall have the option of either: (i) waiving the condition and closing “as
is” without claim against the City or (ii) terminating this Amendment whereupon
the terms of Section 11 of the Settlement Agreement shall apply.

Following are the conditions precedent to the City’s obligation to close on the
transfer of the City Property to Lejeune (collectively the “City Transfer
Conditions Precedent”):

®

(i)

(iii)

(iv)

v)

No uncured event of default of the Original Agreement as amended by this
Amendment on the part of Astor or Lejeune shall exist and be continuing
as of the City Land Closing.

No material adverse change shall have occurred after the Effective Date of
the Original Agreement with respect to the Lejeune Land or the condition
thereof, including title, survey, environmental, or legal (including, without
limitation, land use and zoning matters) which remains uncured as of the
City Land Closing.

The representations and warranties of Astor and Lejeune in the Original
Agreement as amended by Section 9 of this Amendment shall be true and
correct in all material respects as of the City Land Closing.

City, as tenant and Lejeune, as landlord shall have executed a lease
agreement (“Lease”) for the continued use of the existing trolley building
and facility located on the City Land (collectively “Leased Premises”),
which shall contain provisions regarding the rights and obligations of the
parties thereto that are reasonably satisfactory to Lejeune and the City,
including, without limitation, substantially those provisions sct forth in
Fxhibit “X attached hereto and made a part hereof.

City, at its sole cost and expense, shall have obtained the approval of the

Federal Transportation Administration (“FTA”) as to the location of the

New Trolley Station within the Merrick Manor Project following an equity

analysis that may be required by the FTA. Notwithstanding anything
4
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contained herein to the contrary, and for purposes of this Amendment
only, City shall be solely responsible, at its sole cost and expense, for
compliance with any FTA guidelines or requirements regarding the siting
of the New Trolley Station.

(vi) Each of the Lejeune Transfer Conditions Precedent set forth in Sections
4(a)(i) through 4(a)(v), both inclusive, shall also constitute City Transfer
Conditions Precedent.

In the event any of the foregoing City Transfer Conditions Precedent set forth in
Sections 4(c)(i) through (c)(vi), both inclusive, are not fulfilled as of the date of
the City Land Closing (or earlier date if specified otherwise), then the City shall
have the option of either: (i) waiving the condition and closing “as-is” without
claim against Astor or Lejeune or (ii) terminating this Amendment whereupon the
terms of Section 11 of the Settlement Agreement shall apply.

Following are the conditions precedent to the City’s obligation to close on the
acquisition of the Trolley Station Condo Parcel (collectively the “City Condo
Parcel Conditions Precedent”):

(1) Lejeune shall have reimbursed the City for any and all Reimbursable
Expenses incurred by the City pursuant to Section 3(b)(iv) of the Original
Agreement (as amended by Section 3(b)(iii) of this Amendment) to the
date of the Trolley Station Closing then remaining unpaid which both
parties agree shall not exceed the Cap inclusive of attorneys’ fees.

(i)  No uncured event of default of the Original Agreement as amended by this
Amendment on the part of Astor or Lejeune shall exist and be continuing
as of the Trolley Station Closing.

(iii)  No material adverse change shall have occurred after the Effective Date of
the Original Agreement with respect to the Lejeune Land or the condition
thereof, including title, survey, environmental, or legal (including, without
limitation, land use and zoning matters) which remains uncured as of the
Trolley Station Closing. In this regard, Lejeune, at its sole cost and
expense, shall have provided the City at least fifteen (15) days prior to the
Trolley Station Closing with; (1) an update of the Commitment; (2) an “as
built” survey as well as a CD with all final permitted plans, as they may
have been revised, in CAD format; and (3) a supplement of the Initial
Environmental Lejeune Report (hercinafter defined in Section § hereof).

(iv)  The representations and warranties of Lejeune set forth in the Original
Agreement as amended by Section 9 of this Amendment shall be true and
correct in all material respects as of the Trolley Station Closing.
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(vi)

(vii)

(viti)
(ix)

(x)

Lejeune shall have timely (in accordance with the terms of this
Amendment) (1) reached Substantial Completion (hereinafter defined in
Section 11(g)(ii) hereof) of the New Trolley Station pursuant to the New
Trolley Station Construction Plans; and (2) received a temporary
certificate of completion, or its equivalent, from the City, free and clear of
all liens and claims concerning the construction and equipping of the New
Trolley Station, which temporary certificate of completion contains only
conditions that may be satisfied by Lejeune within ninety (90) days of its
issuance.

As set forth in Section 11(h) below, the Architect (as hereinafter defined),
Lejeune and City shall have made the Pre-Closing Inspection and
correction of any Non-Conforming Work shown on the Non-Conforming
Work List shall have been timely completed to the reasonable satisfaction
of the Architect; provided, however, in the event that Lejeune has (1)
reached Substantial Completion of the New Trolley Station and (2)
received a temporary certificate of completion or occupancy, or its
equivalent, from the City for the New Trolley Station, then
notwithstanding anything in the Original Agreement as amended by this
Amendment to the contrary, such Non-Conforming Work shall be
corrected by Lejeune within ninety (90) days following the date of the
Trolley Station Closing.

At least five (5) days prior to the Trolley Station Closing, Lejeune shall
execute and deliver to City the Beneficial Interest Affidavit in accordance
with Section 4(c)(vii) and Exhibit E of the Original Agreement.

Intentionally Deleted.

Appropriate water, sanitary sewer, electric and telephone service shall be
available to the perimeter of and connected to the City Condo Parcel with
sufficient capacity for City's intended use thereof as a trolley station and
there shall be appropriate direct and uninterrupted access for pedestrian
and vehicular traffic to Laguna Street, a publicly dedicated street and the
Relocated Alley sufficient for construction and use of the Trolley Station
Condo Parcel for City's intended use as a trolley station.

The Declaration of Condominium which shall govern the Trolley Station
Condo Parcel shall have been recorded and amended to contain provisions
regarding the rights and obligations of such Trolley Station Condo Parcel
and the owner thereof that are reasonably satisfactory to the City,
including, without limitation, the following:

(1) The Trolley Station Condo Parcel, while owned by the City,
shall be freely alienable, transferable or otherwise sold without
the necessity of obtaining approval from the governing board

6
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2)

€)

“)

)

©)

of the condominium (the «Association”), the Astor Parties, or any
other third party. In the event the City transfers the Trolley Station
Condo Parcel, any subsequent transfers thereof shall be subject
only to those restrictions imposed on other commercial unit owners
(if any) within the Merrick Manor Project.

The Trolley Station Condo Parcel may be used for parking, storage
and repair of trolley cars for the City which will include office and
administrative space for operations and for any other purposes
permitted under the City of Coral Gables Comprehensive Plan
and the City Zoning Code, as they may be amended from time to
time.

Use of the Trolley Station Condo Parcel in connection with
the City’s intended use (as defined in sub-section (2) immediately

above) shall not be deemed a nuisance to other owners of units
within the Merrick Manor Project.

The rules, regulations, bylaws, and other governing documents of
the Association and the Merrick Manor Project shall not in any
way restrict the City’s ‘ntended use of the Trolley Station Condo
Parcel by the City or its successors and/or assigns, including the
hours of operation thereof.

The Association shall in no way restrict ingress, egress, ot direct
vehicular or pedestrian access (collectively, “Access”) to or from
the Trolley Station Condo Parcel and shall, to the extent necessary,
grant any easements over any common elemeats for the purpose of
Access to or from the Trolley Station Condo Parcel onto a
publicly dedicated right-of-way.

The Trolley Station Condo Parcel shall be responsible for its
prorata portion of regular maintenance assessments or impositions
by the Association thal provide a direct benefit to the Trolley
Station Condo Parcel. The prorata portion of the Trolley Station
Condo Parcel shall be based on the square footage of such parcel
relative to the aggregate square footage of the Merrick Manor
Project, however, a fifty pereent (50%) discount factor shall be
applied so long as the City owns the Trolley Station Condo Parcel.
For example, if the Trolley Station Condo Parcel comprises two
percent (2%) of the aggregate square footage of the Merrick Manor
Project, then the City shall be responsible for one percent (1%) of
such regular maintenance assessments and impositions of the
Association. Similarly, the Trolley Station Condo Parcel shall also
be responsible for its prorata portion of special assessments or
similar impositions which are for structural repairs or similar

fl



matters concerning the building, and attached buildings, within the
Merrick Manor Project which houses the New Trolley Station and
that provide direct benefit to the Trolley Station Condo Parcel.
Notwithstanding the foregoing, in the event that the Florida
Department of Business and Professional Regulation, or any other
state governing authority ~which regulates condominiums
determines that the above referenced allocation of assessments is
prohibited under existing laws and regulations, then the Trolley
Station Condo Parcel shall be assessed at the lowest rate consistent
with applicable regulations; provided however that in all cases, the
Trolley Station Condo Parcel shall be exempt from special
assessments or similar impositions which are for matters other than
structural repairs or similar matters concerning the building, and
attached buildings.

@) The Astor Partics shall assign, at no cost, eighteen (13) designated
parking spaces to the City within the parking garage for the
Merrick Manor Project which parking spaces shall be in the
locations as set forth on Exhibit “G” attached hereto.

(8) The City shall, subject to the reasonable discretion of the Astor
Parties, have the right to apply and/or affix to the exterior of the
Trolley Station Condo Parcel artwork of a type placed by the City
under its Art in Public Places Program.

€)) The Association shall not have the power or right to amend any of
the foregoing provisions affecting the Trolley Station Condo Parcel
without the consent of the owner of the Trolley Station Condo
Parcel.

() In the event any of the foregoing City Condo Parcel Conditions Precedent set
forth in Sections 4(e)(i) through (€)(x), both inclusive, are not fulfilled as of the
date of the Trolley Station Closing (or earlier date if specified otherwise), then the
City shall have the option of either: (i) waiving the condition and closing “as-is”
without claim against Astor or Lejeune or (ii) extending the date of the Trolley
Station Closing, with the consent of Lejeune, for a period of up to thirty (30) days
in order to provide additional time within which such unsatistied City Condo
Parcel Conditions Precedent may be satisfied. In the cvent that the City elects
option (ii) above, then the Trolley Station Closing shall occur on the date that is
ten (10) business days following the timely satisfaction of all such unsatisfied
City Condo Parcel Conditions Precedent.

5. Conveyances. The term “Grantor”, as used in the Original Agreement, 15 hereby
revised to mean and refer to City for purposes of conveying title to the City Property to Lejeunc,
and Lejeune for purposes of conveying title to the Trolley Station Condo Parcel to City. The
term “Grantee”, as used in the Original Agreement, is hereby revised to mean and refer to City
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with respect to acquiring title to the Trolley Station Condo Parcel from Lejeune, and Lejeune
with respect to acquiring title to the City Property from City. The term “Grantor’s Property”
as used in the Original Agreement is hereby revised to mean and refer to the City Property as to
City, and the Trolley Station Condo Parcel as to Lejeune. The term “Acquisition Property™ as
used in the Original Agreement is hereby revised to mean and refer to the City Property as to
Lejeune, and the Trolley Station Condo Parcel as to City.

6. Property Exchange at Closing. Scction 6 of the Original Agreement is hereby
deleted in its entirety.

e Title. All references to the “Astor Property” in Section 7(a) of the Original
Agreement are revised to read the “Trolley Station Condo Parcel”, provided that: (i) the
Commitment shall be delivered within fifteen (15) days following the Effective Date of this
Amendment, and instead of the Survey, Lejeune shall provide City with a copy of its existing
boundary survey of the Lejeune Land showing the approximate location of where the Trolley
Station Condo Parcel will be constructed; and (ii) the Title Review Period with respect to City’s
review of title and survey as to the Lejeune Land shall be for a period of twenty (20) days
following City’s receipt of the said Commitment and survey. The term “Closing”, as used in
Section 7(b) of the Original Agreement shall mean the City Land Closing with respect to the
transfer of title to the City Property and the Trolley Station Closing with respect to the transfer of
title to the New Trolley Station.

8. Inspection Period. Anything herein contained to the contrary notwithstanding, it
is understood and agreed that City acknowledges and agrees that City has been afforded access
to the Lejeune Land and has inspected (or its representatives have inspected) the Lejeune Land
(and any matters relating to the physical condition of the Lejeune Land, including, without
limitation, the review of Phase I Environmental Site Assessments as follow (the “Initial Lejeune
Environmental Report”): ,

With respect to that portion of the Lejuene Land located at:

() 4027/4031 & 4111 LeJeune Road- Report No. ADG 764-06 2010 dated July 6,
2010;

(ii) 4102, 4110, 4120 Laguna Street and 301 Altara Avenue- Report No. ADG 764-07
2011 dated February 9, 2011;

(iliy 4133 LeJeune Road- Report No. ADG 764-10 2011 September 1, 2011

The Astor Parties will obtain a reliance letter from the Environmental Contractor,
reasonably acceptable to the City, and deliver the same to the City within ten (10) days from the
L:ffective Date hereof.

9. Grantor’s Representations and Warranties. The term “Closing” as used in
Section 12 of the Original Agreement, is hereby revised to mean and refer to the Trolley Station
Closing with respect to the Trolley Station Condo Parcel and as to the City Land Closing with
respect to the City Property. The reference to “Trolley Station” and “Astor Land” in Section
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12(0) of the Original Agreement are hereby revised to read “New Trolley Station” and “Lejeune
Land” respectively.

10.

Real Estate Taxes/Assessment. The terms “Astor,” “Astor Property” and

“Closing” as used in Sections 16 and 17 of the Original Agrecment arc hereby revised to read
“Lejeune,” “New Trolley Station” and “Trolley Station Closing” respectively.

11.

(2)

(®)
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Construction of New Trolley Station.

Lejeune’s Responsibilities/Conformity of Plans. Lejeune shall be responsible,
at its sole cost and expense, for the preparation of all plans and specifications for
the construction of the New Trolley Station, and such plans and specifications
shall be subject to the approval of the City pursuant to the terms and conditions
set forth in Section 11(b) hereof. Notwithstanding any other provision or term of
this Amendment or any Exhibit hereto, New Trolley Station Construction Plans
and all Work (hereinafter defined in Scction 11(¢) hereof) by Lejeune with respect
to the Lejeune Land and the construction of the New Trolley Station thereon shall
be in conformity with all Applicable Laws and, to the extent consistent with the
above, the provisions of this Amendment.

Plans. The City acknowledges that prior to the execution of this Amendment
Lejeune has submitted to the City drawings prepared by Behar Font and Partners,
P.A. (the “Architect”) entitled “Proposed Mixed-Use Building, dated June 5,
2014, and containing two (2) sheets, attached hereto and made a part hereof as
Exhibit “C” (which along with the items and systems provided for in Exhibit
«FRF&IE? attached hereto collectively comprise the “Conceptual Plans”). Within
ninety (90) days following the Effective Date of this Amendment, Lejeune shall
provide City with constructions plans for the Proposed New Trolley Station that
(1) are consistent with the Conceptual Plans; (2) reflect the specifications for the
items of FF&E; and (3) include adequate sound proofing, ventilation and other
environmental features that are necessary in light of the City’s intended use of the
New Trolley Station within the Merrick Manor Project (the “New Trolley Station
Construction Plans”). The City’s approval of the New Trolley Station
Construction Plans shall not be unreasonably withheld or denied. When the City
receives the New Trolley Station Construction Plans for review and approval, if
10 written response from the City is delivered to Astor within fifteen (15)
business day after the date such New Trolley Station Construction Plans is
delivered to the City, such New Trolley Station Construction Plans shall be
deemed approved, except that no violations of applicable governmental
ordinances, codes, plans, laws, regulations or of this Amendment shall be deemed
waived thereby. In the event of a disapproval, Lejeune shall, within fifteen (15)
days after the date Lejeune receives the wrilten notice of such disapproval,
resubmit such New Trolley Station Construction Plans to the City, altered to meet
the grounds of disapproval. Any resubmission shall be subject to review and
approval by the City, i accordance with the procedure hereinabove provided (i.e.
the City shall have fifteen (15) business days to approve or disapprove such
modification to the New Trolley Station Construction Plans). The City and

10
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Lejeune shall in good faith attempt to resolve any disputes concerning the
approval of the New Trolley Station Construction Plans. Any disapproval by the
City under this Section 11(b) shall be in good faith, and the City shall include a
description in reasonable detail of the changes that the City is requiring, with
respect to the New Trolley Station Construction Plans for which Lejeune is
seeking approval, in order that the City will consent to the same. Lejeunc
acknowledges and agrees that any approval given by or submission to City
pursuant to this Section 11 shall not constitute an opinion or agreement by the
City that the New Trolley Station Construction Plans are structurally sufficient or
in compliance with any Applicable Laws. Once the City has approved or is
deemed to have approved the New Trolley Station Construction Plans, any
proposed modification to the New Trolley Station Construction Plans shall require
the prior written consent of the City. The City’s consent shall not be unreasonably
withheld or denied; provided, however, if the modification is a material
modification, then the City’s consent may be granted or denied in the City’s sole
and absolute discretion. A “material change” for purposes of this Section 11(b)
means, a change in materials or method of construction or design which (i) is of
lesser quality (including, without limitation, appearance), (ii) is below the
industry standard for a project comparable to the New Trolley Station, or (iii)
would limit the use of the New Trolley Station for the City’s intended use from its
original design, as any of which is determined by the City in its sole and absolute
discretion. In the event that the City’s consent to a modification is required, then
if no written response from the City is delivered to Astor within fifteen (15)
business days after the date such modification to the New Trolley Station
Construction Plans is delivered to the City, such modification shall be deemed
approved, except that no violations of applicable governmental ordinances, codes,
plans, laws, regulations or of this Amendment shall be deemed waived thereby.
In the event of a disapproval, Lejeune shall, within fifteen (15) days after the date
Lejeune receives the written notice of such disapproval, resubmit such
modification to the New Trolley Station Construction Plans to the City, altered to
meet the grounds of disapproval. Any resubmission shall be subject to review and
approval by the City, in accordance with the procedure hereinabove provided (i.e.
the City shall have fifteen (15) business days to approve or disapprove such
modification to the New Trolley Station Construction Plans). The City "and
Lejeune shall in good faith attempt to resolve any disputes concerning any
modification to the New Trolley Station Construction Plans which requires the
consent of the City pursuant to the terms hereof. Any disapproval by the City
under this Section 11(b) shall be in good faith, and the City shall include a
description in reasonable detail of the changes that the City is requiring, with
respect to the modification to the New Trolley Station Construction Plans for
which Lejeune is seeking approval, in order that the City will consent to the same.
Lejeune acknowledges and agrees that any approval given by or submission to
City pursuant to this Section 11 shall not constitute an opinion or agreement by
the City that the New Trolley Station Construction Plans are structurally sufficient
or in compliance with any Applicable Laws.

11
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Construction Contract/General Contractor. Lejeune shall enter or has entered
into a construction contract (the “Construction Contract”) by and between
Lejeune, as owner, and a duly licensed Florida general contractor (“General
Contractor’”) for the construction of the New Trolley Station pursuant to the New
Trolley Station Construction Plans. Pursuant to the Construction Contract, the
General Contractor shall warrant and guaranty that General Contractor shall
repair, replace or correct any defective Work (hereinafter defined in Section [1(e)
below) or materials which are discovered and brought to the attention of the
General Contractor in writing within a period of one (1) year from the date the
final certificate of occupancy or final certificate of completion of the New Trolley
Station is issued.

Facilities to be Constructed and Equipped. Lejeune agrees to equip the New
Trolley Station on a portion of the Lejeune Land, at its sole cost and expense,
with the items set forth in Exhibit “FF&E” attached hereto, which shall include
items moved from the trolley station building recently completed on the Astor
Land, as well as those items and improvements indicated in the New Trolley
Station Construction Plans (which include, without limitation, building
enhancements to accommodate lift, power supports for electric drop cords and
lights, air service and supports for compressed reels, duct and power service and
suppotts, insulated roll up doors, and HVAC equipment.)

Lejeune Schedule. Attached hercto as Exhibit “D” is a Schedule of Performance
by Lejeune (“Lejeune Schedule”) setting forth the outside dates and times of
delivery of the various plans, approvals by the City, preparation and filing of
applications for and obtaining the various permits and schedule for the
construction of the New Trolley Station pursuant to the New Trolley Station
Construction Plans (collectively the “Work”). Lejeune shall maintain the
progress of the Work in accordance with the Lejeune Schedule, subject to the
terms and conditions of Section 17(c) of this Amendment. Notwithstanding
anything in this Amendment to the contrary, Lejeune shall have the right, by
providing written notice thereof to the City, to extend any date set forth in the
Lejeune Schedule, provided that in no event shall such extensions extend the (1)
Commencement Date set forth in the Lejeune Schedule beyond a date which is
twelve (12) months from the Effective Date of this Amendment or (2) Trolley
Station Condo Parcel Outside Date (as hereinafter defined).

Intentionally Delcted

Construction Period.

(1) Lejeune, by executing this Amendment, represents it has visited the
Lejeune Land site, is familiar with local conditions under which the
construction and operation are to be performed, at the appropriate time
will perform all test borings and subsurface engineering generally required
at the site under sound and prudent engineering practices, and will
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(i)

(iii)

correlate the results of its test borings and subsurface engineering and
other available studies and its observations with the requirements of the
construction and operation of the New Trolley Station. Lejeune shall
provide the City with a copy of all such results for informational purposes
only without obligation on the part of the City to review and/or provide
Lejeune with any comments thereon.

Lejeune shall commence construction, as determined under applicable
ordinances and laws, of the New Trolley Station not later than the
Commencement Date set forth in the Lejeune Schedule and shall reach
Substantial Completion (hereinafter defined) and obtain a temporary
certificate of occupancy or temporary certificate of completion, as
applicable, from the City for the New Trolley Station, on or before the
date that is twenty four (24) months following the issuance of the Revised
Building Permit, as defined in Section 13(b) below (the “Outside Date”).
Except for the Outside Date, the terms of this Section 11(g)(ii) are subject
to the provisions of Section 17(c) of this Amendment. For purposes of
this Agreement as amended by this Amendment, the term “Substantial
Completion” means the stage in the progress of the construction of the
New Trolley Station when the New Trolley Station is sufficiently
complete in compliance with the New Trolley Station Construction Plans,
Construction Contract, Lejeune Land Public Approvals and all Applicable
Laws, so that the City can occupy and use the New Trolley Station for its
intended use and purpose, (1) excepting only such minor matters, typically
referred to as “punch-list” items, that do not interfere with or diminish the
City’s access, occupancy, possession, use or enjoyment of the New
Trolley Station for its intended use and purpose, and (2) including, without
limitation, the completion of the following as required and indicated in the
New Trolley Station Construction Plans (together with any and all related
equipment, as required and indicated in the New Trolley Station
Construction Plans, being fully installed and in good operating order): (i)
the trolley cars washing station and its equipment, (ii) all life safety
systems and related equipment, (iii) all equipment related to the operation
and maintenance of the New Trolley Station and trolley cars being fully
installed and operable, (iv) all required sidewalks immediately adjacent to
the New Trolley Station, (v) all doors (including large garage doors),
shutters and related equipment being fully installed in order to provide
adequate protection of building occupants and equipment from theft and
hazards (such as hurricanes and windstorms); (vi) all FF&E fully installed
and in good operating order; and (vii) all walls, floors, doors and windows
surfaces properly finished, painted, carpeted or tiled, as the case may be.

Lejeune shall have the obligation, at its sole cost and expense, to do or

cause the following to be done on or before the Outside Date, subject to
the provisions of Section 17(c) of this Amendment:
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(1)
2)

3)

(4)

&)

(6)

(7

®)
®)

(10)

(1)

Perform and complete the Work.

Select the means and methods of construction. Only adequate and
safe procedures, methods, structures and equipment shall be used.

Furnish, erect, maintain and remove such construction plant and
such temporary work as may be required; and be responsible for
the safety, efficiency and adequacy of the plant, appliance and
methods used and any damage which may result from failure,
improper construction, maintenance or operation of such plant,
appliances and methods.

Provide all architectural and engineering services, scaffolding,
hoists, or any temporary structures, light, heat, power, toilets and
temporary connections, as well as all equipment, tools and
materials and whatever else may be required for the proper
performance of the Work.

Order and have delivered all materials required for the Work and
shall be responsible for all materials so delivered to remain in good
condition.

Collect all paper, cartons and other debris caused by the
performance of its Work and personnel and remove same from the
New Trolley Station site.

Intentionally deleted.
Protect all Work prior to its completion and acceptance.

Restore and repair, at Lejeune’s sole cost and expense, any
properties adjacent to the New Trolley Station that have bcen
damaged as a result of the construction of the New Trolley Station
whether such properties are publicly or privately owned.

Upon completion, delivering to the City an “as built” survey (full
size print) and plans and specifications of the New Trolley Station
(which plans and specifications can be provided by clectronic
format), along with all warranties pertaining to the construction of
the New Trolley Station and the equipment installed therein, as
well as a CD with all final permitted plans as they may have been
revised in CAD format.

(Intentionally Deleted)
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(iv)

W)

(vi)

(vii)

(viii)

(xi)

Lejeune (i) shall carry on any construction, maintenance or repair activity
with diligence and dispatch and shall use diligent efforts to complete the
same in the shortest time reasonably possible under the circumstances, and
(ii) shall not, except in the event of an emergency, carry on any
construction, maintenance or repair activity in any easement area, in such
a manner as to unreasonably interfere with the use and enjoyment of the
property encumbered by such easement or the property adjacent to such
easement, and, (iii) shall not, in carrying on such activities, do so in such a
manner as to unreasonably interfere with business or businesses then being
conducted on the property encumbered by the easement or the property
adjacent to such easement.

Except in the event of emergency, Lejeune shall not carry on any
construction, replacement, maintenance or repair activity at any time in
any offsite easement area.

Promptly upon the completion of any such construction, repair or
maintenance activity, Lejeune shall restore the surface of the easement
area substantially to its former condition and appearance.

Lejeune shall take necessary precautions to protect, and shall not damage
property adjacent to the New Trolley Station site, or which is in the
vicinity of or is in anywise affected by the Work, and shall be entirely
responsible and liable for all damage or injury as a result of its operations
to all adjacent public and private property.

Lejeune shall at all times enforce discipline and good order among its
employees, the contractor and its employees, and the subcontractors and
its employees at the New Trolley Station site.

Prior to the issuance of a final C.O. for the Merrick Manor Project,
Lejeune shall have obtained, at its sole cost and expense, the vacation of
the Existing Alley and the granting of a pedestrian and vehicular ingress
and egress easement to the City across the Relocated Alley as set forth
below and all relevant appeal periods for this vacation approval shall have
expired. The vacation of the existing alley area (“Existing Alley”) of
approximately 4,700 square feet owned by the City and the granting of a
pedestrian and vehicular ingress and egress easement to the City across the
an area of approximately 3,297 square feet (“Relocated Alley”) owned or
under contract to purchase by Astor, all as depicted in the sketch attached
to the Original Agreement as Exhibit “D” and madc a part thercof.

Progress of Construction. The City, at City’s sole cost and expense, shall have

the right to have an independent building inspector (“City Inspector”) of its
choosing visit the site from time to time, including at the time of each draw stage,
to keep informed about the progress of and ascertain the quality and quantity of
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the Work completed and to determine the date or dates of Substantial Completion
and Final Completion as the same are set forth in the Lejeune Schedule. The City
[nspcetor may be a City employee. THowever, visits by the City Inspector shall
not be construed to creale an obligation on the part of the City to make on-site
inspections to check the quality or quantity of the Work. In the event reasonable
objection is made by the City Inspector during said visits, Lejeune and/or General
Contractor, at their sole cost and expense, shall promptly correct all defective
Work failing to conform to the construction contract and/or the New Trolley
Station Construction Plans before or after Substantial Completion.

After Substantial Completion of the New Trolley Station, as determined by the
Architect in its reasonable discretion, the Architect shall perform an inspection of
the New Trolley Station (“Pre-Closing Inspection”) at a reasonable time
established by Lejeune and the City for the purpose of preparing a list of those
items of Work which the Architect reasonably determines, in good faith, fail to
substantially conform to the Construction Confract and/or the new Trolley Station
Construction Plans, typically referred to as “punch list” items (the “Non-
Conforming Work”). Such list (the “Non-Conforming Work List”) shall be
set forth in a writing to be signed by Lejeune, the General Contractor, the
Architect and the City. The Architect shall be accompanied by representatives of
Lejeune, the City and the General Contractor on this Pre-Closing [nspection.
Lejeune and the General Contractor shall be obligated to correct such Non-
Conforming Work at their sole cost and expense as soon thereafler as it is possible
but no later than the Trolley Station Closing; provided that in the event that (1)
Lejeune has obtained a temporary certificate of occupancy or temporary
certificate of completion, as applicable, from the City for the New Trolley Station,
then Lejeune and the General Contractor shall have until the date that is ninety
(90) days following the date of Trolley Station Closing to correct such Non-
Conforming Work.

Temporary Certificate of Occupancy/Completion. Promptly after Substantial
Completion of the New Trolley Station and Lejeune’s receipt of a temporary
certificate of occupancy or temporary certificate of completion, as applicable,
issued by the City for the New Trolley Station, Lejeune shall furnish a true and
correct copy of such temporary certificate of occupancy or temporary certificate
of completion to the City within five (5) business days of Lejeune’s receipt
thereof. Within ninety (90) days following the date of the Trolley Station
Closing, Lejeune shall obtain (and deliver to the City) the final certificate of
occupancy or final certificate of completion, as applicable, issued by City for the
New Trolley Station (“Final Completion”).

Connection of Building to Utilities. Lejeune, at its sole cost and expense, will
install or cause to be installed all necessary connections between the New Trolley
Station constructed or erected by it on the Lejeune Land and the water, sanitary
and storm drain mains and mechanical and electrical conduits whether or not
owned by the City and/or the Miami-Dade Water and Sewer Authority. Lejeune
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shall pay for the cost, if any, of locating, grounding and installing within the
Lejeune Land new facilities for sewer, water, electrical, and other on-site Lejeune
Land related utilities as needed to service the New Trolley Station and, at its sole
cost and expense, will install or cause to be installed up to the property line of the
Lejeune Land all necessary New Trolley Station related utility lines with adequate
capacity and the sizing of utility lines for the New Trolley Station as
contemplated. The City shall provide Lejeune with any necessary casements
through the abutting alleys and rights of way in order to connect all new utility
lines in accordance with Section 3(a)(iii) hereof.

Compliance with Applicable Laws. Lejeune will comply in every respect with
any and all Applicable Laws now or hereafter in force or issued which may be
applicable to any and all of the Work to be done and the development of the
Merrick Manor Project, performed or carried on by Lejeune under the provisions
of this Amendment with the exception of compliance, for purposes of this
Amendment only, with Federal Transit Administration regulations governing the
siting of New Trolley Station.

Time of the Essence. Subject to the terms and conditions set forth in Section
17(c) of this Amendment, time is of the essence with respect to all matters in and
requirements of this Amendment as to Lejeune and City.

Closing Costs. Section 19(a) of the Original Agreement is hereby deleted in its

entirety and replaced with the following:

(@)
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Lejeune shall be responsible for payment of the following: (i) the cost of
examining title, obtaining the Commitment and any updates or endorsements
thereof on the New Trolley Station, and the premiums and any other related fees
and costs for the owner’s title insurance policy insuring title pursuant to the
Commitment (as the same may be amended in accordance with the Original
Agreement) in favor of the City with respect to the New Trolley Station, (ii) all
costs of the Survey and any updates, re-certifications, or reasonable modifications
required by the City with respect to the New Trolley Station (including the “as
built” survey set forth in Section 4(e)(1) hereof), (iii) all costs and expenses of the
Initial Lejeune Environmental Report with respect to the New Trolley Station (1)
which Lejeune has provided to the City prior to the Effective Date and (2) all
supplements of the said Commitment, Survey and Initial Lejeune Environmental
Report which Lejeune shall obtain and deliver to the City pursuant to Section
4(e)(iii) hereof, (iv) state documentary stamps and surtax on the special warranty
deed with respect to the New Trolley Station, (v) recording fees for the special
warranty deed with respect to the New Trolley Station, (vi) all recording costs of
documents necessary to clear title with respect to the New Trolley Station, and
(vii) all Reimbursable Expenses then remaining unpaid respectively pursuant to
Sections 3(b)(iv) of the Original Agreement, but subject to the Cap as set forth in
Section 3(b)(iii) hereof.
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13. Closing/Post Closing. Section 20 of the Original Agreement is hereby deleted
and replaced with the following;:

(a) Subject to other provisions of (his Amendment for extension (including, without
limitation, Sections 4(b), 4(d) and 17(c) of this Amendment and Section 7(b) of the Original
Agreement (as amended by Scction 7 of this Amendment)) and otherwise in accordance with the
terms and conditions of the Original Agreement (as amended by this Amendment), the closing of
the transfer of the City Property to Lejeune and its lease-back to City pursuant to the Lease shall
be held five (5) Business Days following the later to occur of the (1) Effective Date of this
Amendment or (2) the date when the Lejeune Land Public Approvals are obtained (the “City
Land Closing”). The City Land Closing shall take place at the offices agreed upon by the parties
or through a so-called “Mail-Away” closing. In the event of a “Mail-Away” closing, the same
shall be conducted in the manner as the parties hereto and their respective counsel may agree.

(b) Notwithstanding anything contained in this Amendment to the contrary, in the
event that within twenty four (24) months from the Effective Date of this Amendment (i) the
Astor Parties have not satisfied or waived each of the Lejeune Transfer Conditions Precedent and
(i) the City Transfer Conditions Precedent have not been satisfied or waived, this Amendment
shall be terminated, whereupon the terms of Section 11 of the Settlement Agreement shall apply.

(c) Within ninety (90) days of the City Land Closing, Lejeune will prepare revisions
to the “Original Building Plans” reflecting, among other things, the increase in floor area and
height for the Merrick Manor Project as set forth in the approved Lejeune Public Land
Approvals, and submit those revised building plans to City’s Building Department for
consideration and issuance of a «“Revised Building Permit” as set forth in the Settlement
Agreement. Thereafter, the Astor Parties and the City shall proceed towards the issuance of the
Revised Building Permit in the manner set forth in Section 5 of the Settlement Agreement.
Provided that the City complies with the terms of the Settlement Agreement, and otherwise
processes the application for the Revised Building Permit in good faith, in the event the Astor
Parties fail to obtain the Revised Building Permit within twelve (12) months from the date of the
City Land Closing, with all administrative appeals periods having expired, and any lawsuits or
other legal challenges to the issuance of the Revised Building Permit having been resolved in
favor of issuance thereof, this Amendment and the Settlement Agreement shall be terminated,
whereupon the terms of Subsection (d) immediately below and of Section 11 of the Settlement

Agreement shall apply.

(d) The Astor Parties shall re-convey to City the City Property upon the occurrence of
both of the following events: (a) a Closing occurs on the transfer of the City Property to the
Astor Parties pursuant to this Amendment and (b) the Astor Parties fail to obtain the Revised
Building Permit as set forth herein and/or in the Settlement Agreement.

(e) Subject to other provisions of this Amendment for extension (including, without
limitation, Sections 4(f), 4(h), 14(a) and 17(¢c) of this Amendment and Section 7(b) of the
Original Agreement (as amended by Section 7 of this Amendment)) and otherwise in accordance
with the terms and conditions of the Original Agreement (as amended by this Amendment), the
closing of the transfer of the New Trolley Station to City shall be held ten (10) business days
after the receipt by Lejeunc (and delivery to the City), of a copy of the temporary certificate of
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occupancy or temporary certificate of completion (as applicable), issued by the City, for the New
Trolley Station ( (the “Trolley Station Closing™). The Trolley Station Closing shall take place
at the offices agreed upon by the parties or through a so-called “Mail-Away” closing. In the
event of a “Mail-Away” closing, the same shall be conducted in the manner as the parties hereto
and their respective counsel may agree.

At the applicable closing, Grantor shall execute and/or deliver (as applicable) to Grantee
the following closing documents each of which shall be in form and substance reasonably

acceptable to Grantor and Grantee:

(a) a special warranty deed conveying Grantor’s Property, subject to the Permitted
Exceptions (and any other matters consented to by Grantee),

(b) appropriate assignments of all other rights with respect to Grantor’s Property
included in this transaction, if any;

(c) a “non-foreign” affidavit or certificate pursuant to Internal Revenue Code Section
1445;

(d) a construction lien affidavit with respect to Grantor’s Property;

(e an affidavit of exclusive possession with respect to Grantot’s Property; (except
that with respect to the City Land it shall be subject to the Lease);

()  a“GAP” affidavit.

() an appropriate bill of sale with warranty of title for all personal property included
in this transaction (where applicable).

(h) a Notice of Termination complying with the requirements of Section 713.132,
Florida Statutes in order to delete from the owner’s title policy in favor of the City
regarding the New Trolley Station of the Notice of Commencement recorded at
the time of commencement of the construction of the New Trolley Station.

(1) Lejeune’s Beneficial Interest Affidavit in connection with the New T rolley
Station (at least five (5) days prior to Trolley Station Closing, in accordance with
Section 4(e)(vii) of this Amendment).

)] With respect to the New Trolley Station, all of Lejeune’s rights, title and interests
in and to:

(1) The provisions of the Construction Contract governing the construetion of
the New Trolley Station, with the writlen consent and agreement of the
General Contractor, provided, however, (hat Lejeune shall retain the right
to enforce the Construction Contract with regard to any work then pending
thereunder.
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2) The provisions of the Architect’s Contract governing the design of the
New Trolley Station, with the written consent and agreement of the
Architect, provided, however, that Lejeune shall retain the right to enforce
the Architect’s Contract with regard to any work then pending thereunder.

3) The construction warranties to be provided by the General Contractor
pursuant to Section 11(c) hereof; and

@ The applicable equipment warranties concerning the New Trolley Station.
(k) With respect to the City Land Closing, the Lease.

)] With respect to the Trolley Station Closing, the conveyance by the City to
Lejeune of the Utility Easement in accordance with Section 3 (a) (iti) above.

(m)  such other documents as may be reasonably required by Grantor or Grantee to
comply with the terms and conditions of this Amendment.

At the Trolley Station Closing Lejeune shall deliver to City, and at the City Land Closing
City shall deliver to the Astor Parties, a resolution and/or such other evidence of authority to
transfer the applicable property and good standing as may be reasonably required by opposing
counsel and/or the title insurance company insuring title to the City Property and the New

Trolley Station, as applicable.

At each closing, both parties shall execute and deliver counterpart closing statements.

At the Trolley Station Closing, Lejeune shall execute and deliver to the City an
assignment (in form and substance reasonably satisfactory to the City and Lejeune) of all of
Lejcune’s right, title and interest in and to the construction warranties provided by the General
Contractor. Except for the statutory warranties provided in the Florida Condominium Act
(Chapter 718, Florida Statutues), the City acknowledges and agrees that Lejeune is not providing
any representations or warranties with respect to the construction of the Trolley Station Condo
Parcel and the City shall look solely to the General Contractor with respect to any such warranty

claims.

All such closing documents shall be in the form and substance reasonably acceptable to
Grantor and Grantee and their respective counsel.

The City acknowledges and agrees that upon the occurrence of the Trolley Station
Closing and the transfer of the New Trolley Station to the City, the City shall be solely
responsible, at its cost and expense, for all matters relating to the ownership of the New Trolley
Station, including, without limitation: (i) the maintenance, operation and management of the
New Trolley Station; (ii) any service agreements relating to the New Trolley Station; and (iii) the
management of any warranty issues (directly with the General Contractor for the New Trolley
Station) with respect to the New Trolley Station. The provisions of this paragraph shall survive

the Trolley Station Closing.
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14.

Risk of Loss. The term “Closing” as used in Section 24(a) and (b) of the Original

Agreement is hereby revised to read “City Land Closing.” Sections 24(c) and (d) of the Original
Agreement are hereby deleted and the following shall apply with respect to the New Trolley

Station:

()

(b)

15.

(2)
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In the event that the New Trolley Station or any portion thereof is damaged by
fire, wind storm, or other casualty prior to the Trolley Station Closing, Lejeune
shall promptly repair such damage and the Trolley Station Closing shall be
extended pending completion of such repairs, in which case Lejeune shall be
entitled to all insurance proceeds resulting from such casualty, if any. The date of
the Trolley Station Closing shall be extended in accordance with the provisions
set forth in Section 17(c) of this Amendment.

In the event that any portion of the New Trolley Station is taken by eminent
domain or otherwise, or if such taking is pending, threatened or contemplated
prior to the commencement of construction of the New Trolley Station, the City
shall have the option of either: (i) proceeding with the T rolley Station Closing in
accordance with the terms and conditions of the Original Agreement as amended
by this Amendment, or (ii) not proceeding with the Trolley Station Closing
whereupon the Astor Parties shall re-convey the City Property to City and the
parties hereto shall be relieved and released of any further rights and obligations
hereunder except those that specifically survive. In the event that that any portion
of the New Trolley Station is talken by eminent domain or otherwise, or if such
taking is pending, threatened or contemplated after the commencement of
construction of the New Trolley Station, but prior to the New Trolley Station
Closing, this Agreement shall terminate and the City shall be entitled to receive a
portion of the condemnation proceeds equal to the value of the City Land and all
damages it incurs in connection with the condemnation with the exception of lost
profits. To the extent permitted by applicable law, City waives all rights that it
may have to effectuate a taking of all or any portion of the Lejeune Land and/or
the City Property at any time prior to the date that is five (5) years following the
date of this Amendment.

Default Provisions.

[n the event of (i) the material breach by any party hereto of any of the
representations and warranties contained in Sections 12, 13 and 14 of the Original
Agreement as amended by Section 9 of this Amendment or (i) any failure of
compliance by any party hereto with respect to any of its obligations as provided
for in the Original Agreement as amended by this Amendment, such breach or
[ailure shall constitute a default by such party under the Original Agreement as
amended by this Amendment. Upon any such default (other than failure to close
this transaction on the applicable date of the City Land Closing or New Trolley
Station Closing, as the casc may be, in accordance with the terms and conditions
set forth in Section 13 of this Amendment which shall not require a Default
Notice), the non-defaulting party (“Non-Defaulting Party”) shall provide to the
defaulting party (“Defaulting Party”) notice of such default, which notice (a
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“Default Notice”) shall state in reasonable detail the actions that the Non-
Defaulting Party must take to cure the same. The Defaulting Party shall use
diligent good faith efforts to cure any such default within ten (10) business days
following the datc of the Default Notice. If the nature of the Defaulting Party’s
obligations are such that more than ten (10) business days is required to effect
cure and the Non-Defaulting Party provides its prior written consent (not to be
unreasonably withheld) with a time period to cure, then the Defaulting Party shall
not be in default hereunder if the Defaulting Party commences cure within the
said ten (10) business days and thereafter diligently and in good faith pursues
such cure to completion within the time period prescribed by the Non-Defaulting
Party.

It is understood and agreed that with respect to the City, the provisions of this
Section 15 shall only apply to the City’s obligations under the Original
Agreement as amended by this Amendment in its proprietary capacity, but not in
its municipal police or regulatory capacity.

After the Release Date (as that term is defined in the Settlement Agreement), in
the event the Defaulting Party, despite its diligent good faith efforts, fails timely
to effect any required cure as provided for herein, the Defaulting Party shall be
deemed to be in an uncured default status hereunder, whereupon the Non-
Defaulting Party, shall have the right to exercisc any of its rights or remedies
under the Original Agreement as amended by this Amendment, including the right
to: (i) sue the Defaulting Party for damages incurred by the Non-Defaulting Party
as a result of such Defaulting Party’s default or (ii) seek specific performance of
the Non-Defaulting Party’s obligations under the Original Agreement as amended
by this Amendment, without thereby waiving any rights to seek damages.

Each of the parties hereto waives the right to seek punitive damages in connection
with the occurrence of a default by any party under the Original Agreement as
amended by this Amendment.

I[ntentionally Deleted.

Miscellaneous.

All of the exhibits attached to this Amendment are incorporated in, and made a
part of, this Amendment.

This Amendment may be executed in two or more counterparts, each of which
shall be deemed an original, but all of which together shall constitute one and the

same instrument.

Unavoidable Delay or Force Majeure. Notwithstanding any of the provisions of
this Amendment to the contrary, and except as provided herein, neither the City,
Astor, nor Lejeune, as the case may be, nor any successor in interest, shall be
considered in breach of or in default of any of its obligations, including but not
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limited to the beginning and completion of construction of the New Trolley
Station, or progress in respect thereto, in the event of unavoidable delay in the
petformance of such obligations due to strikes, lockouts, acts of God, unusual
delay in obtaining or inability to obtain labor or materials due to governmental
restrictions, enemy action, civil commotion, fire, hurricane, sabotage, unavoidable
casualty or other similar causes beyond the reasonable control of a party (not
including such party’s insolvency or financial condition ), and the applicable time
period shall be extended for the period of unavoidable delay; provided, however,
with respect to any unavoidable delay that results in any damage to the New
Trolley Station, the time periods shall be extended for the following periods of
time: (i) the reasonable time period from the date of the event causing the
unavoidable delay through and including the date Lejeune receives the insurance
proceeds related to such damage, and (ii) following receipt of the insurance
proceeds, the reasonable time period which is needed for Lejeune to restore the
New Trolley Station to the condition existing immediately preceding the event
causing the unavoidable delay.

Except as specifically modified hereby, all of the provisions of the Original
Agreement which are not in conflict with the terms of this Amendment shall
remain in full force and effect.

For purposes of calculation of all time periods within which City or Astor or
Lejeune must act or respond as described in this Amendment, all phrases such as
“the date of this Amendment” or any other like phrase referring to the date of this
Amendment, shall mean and refer to the Effective Date of this Amendment
defined in the opening paragraph of this Amendment.

The provisions set forth in the following subsections of Section 26 shall apply to
this Amendment, but:

() with respect to Sections 26(a) through (d); 26(g); 26(h); 26(j) through
26(m); and 26(0) through 26(t), the term “Agreement” in the Original
Agreement shall be revised to mean and refer to “Agreement, as amended
by this Amendment”;

(ii) with respect to Section 26(f) of the Original Agreement, the term
“Closing” is hereby revised to mean and refer to the “Trolley Station
Closing” with respect to the “New Trolley Station” and as to the “City
Land Closing” with respect to the “City Property”.

(iii)  with respect to Sections 26(r) and 26(t) the term “Astor” is hereby revised
to mean and refer to “Astor and Lejeunc”.

Section 26 (v) of the Original Agreement is hereby deleted.
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(h) During the construction of the Merrick Manor Project, Lejeune shall cause for the
City to be included as an additional insured under Lejeune’s liability insurance

policy.
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LIST OF EXHIBITS

Lejeune Land Legal Description

Location of Trolley Station Condo Parcel

Alley

List of Items of Furniture, Fixtures and Equipment
Trolley Station Condo Parcel Plans

Lejeune Schedule

Merrick Manor Project Plans

Certain Lease Provisions

City Designated Parking Spaces
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EXECUTED by the City as of the Effective Date of this Amendment in several counterparts, each
of which shall be deemed an original, but all constituting only one agreement.

By authority of Ordinance No.
duly passed and adopted by the Coral Gables
City Commission on ,2014

ATTEST:

By:
Name: Walter J. Foeman
Title: City Clerk
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CITY:

CITY OF CORAL GABLES, a Florida

municipal corporation

By:
Name:
Title: City Manager

APPROVED AS TO FORM AND LEGAL
SUFFICIENCY:

By:
Name: Craig E. Leen
Title: City Attorney




EXECUTED by Astor and Lejeune as of the Effective Date of this Amendment in several
counterparts, each of which shall be deemed an original, but all constituting only one agreement.
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ASTOR:

ASTOR TROLLEY, LLC, a Florida limited
liability company

By:  Astor Development Group, LLC, a

Florida limited liability company, its
sole member

By:
Name: Henry Torres
Title: Manager-Member

LEJEUNE:

4111 LEJEUNE, LLC, a Florida limited
liability company

By:

Astor Development Group, LLC, a
Florida limited liability company, its
sole member

By:
Name: Henry Torres
Title: Manager-Member




EXHIBIT “A-1”
LEJEUNE LAND LEGAL DESCRIPTION

Lots 26 through 34, in Block 1, of “Revised Plat Coral Gables, Industrial Section”, according to
the Plat thereof, recorded in Plat Book 28, Page 22, of the Public Records of Miami-Dade

County, Florida.

And

Lots 35 and 36, Block 1, of “Revised Plat Coral Gables, Industrial Section”, according to the Plat
thereof, recorded in Plat Book 28, Page 22, of the Public Records of Miami-Dade County,

Florida.

And

Lots 13, 14, 15, 16, 17, 18, 19, 20, and 21, Block 1, of “Revised Plat Coral Gables, Industrial
Section”, according to the Plat thereof, recorded in Plat Book 28, Page 22, of the Public Records

of Miami-Dade County, Florida.

And

Lots 22, 23, 24, and 25, Block 1, of “Revised Plat Coral Gables, Industrial Section”, according to
the Plat thereof, recorded in Plat Book 28, Page 22, of the Public Records of Miami-Dade

County, Florida.
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EXHIBIT “B”

SKETCH FOR EASEMENT IN ALLEY FOR SEWER LINE

TR

ST

>
MERRICK MANDOR
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EXHIBIT “C”

TROLLEY STATION CONDO PARCEL PLANS
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EXHIBIT “FF&E”

LIST OF ITEMS OF FURNITURE, FIXTURES AND EQUIPMENT
TO BE INCLUDED IN THE TROLLEY STATION

Hydraulic Vehicle Lift 1

Retractable Electric Drop Cord & Lights (16)
Retractable Compressed Air Reels (16)

Retractable Trolley Exhaust Reels (15)

Security System (CCTV)

Air Compressor & Dryer (1)

Window Treatments

Employee Shower (1)

Remote Roll up Door Control Function

Storage Cabinets, Work Benches, and Pressure Washer
Pre-Wired Offices for Phone & Data

Phone System

PA system

Card Reader System

Fire Alarm Control System

Programmable HVAC Controls

Emergency Eye Wash/Shower Signals and Notification

These items shall be to the specifications shown on the New Trolley Station Construction
Plans previously approved by the Coral Gables at the Douglas trolley station
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EXHIBIT “D”

LEJUENE SCHEDULE OF PERFORMANCE

Issuance of Building Permit for Merrick Manor and New Trolley Station  January 22, 2015

Commencement of Construction of New Trolley Station January 22,2015
Substantial Completion of Construction of New Trolley Station August 23, 2015
Issuance of TCO for New Trolley Station August 24, 2015
Trolley Station Closing September 2, 2015
Vacation by City of Existing Trolley Building on City Land September 12, 2015
Demolition of Existing Trolley Building September 13, 2015
Issuance of Final C.O. for Merrick Manor Project December 13, 2016
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EXHIBIT “E”

MERRICK MANOR PROJECT CONCEPTUAL PLANS
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PROPOSED MIXED-USE BUILDING

MERRICK MANOR

301 ALTARA AVENUE
CORAL GABLES, FLORIDA

{15 TROLLEYS )

PLANS ARE SUBJECT TO FURTHER REVISION
FRIOR TO CITY COMMISSION APPROVAL OF
SETTLE AGREEMENT

07-07-2014

ARCHITECT

= F (0] N T & P A R T N E R s, B AL

139 SANLORENZOAVENUE SUITES10
CORAL GABLES, FLORIDA 33144
TEL:{J05) 7403442
AAX (108} 740.-34a3

PROJECT No. IL-026

ul C|
OWNER :
MERRICK MANOR, LLC

2601 SOUTH BAYSHORE DR
SUITE 1800

MAM: FLORIDA 33130

Tl 305 - 858 8811

| ARCHITECT :

BEHAR -« FONT&
PARTNERS, P.A.

128 S4N LORENZO AVE, SUITE 610
Ceral Gadles, Florida 32348
TEL 087455442

| Fax: 253 -740 5443
| FL REGISTRATION No: AAQDD24S%

| CIVIL :

AVINO & ASSOCIATES, INC.
1350 SW, $Tth AVENUE, SUITE 207

MIAMI, FLORIDA 30144

TEL : 205 - 265 5030

FAX : 3CS - 265 5033

Fi_ REGISTRATION No, 22207

ELECTRICAL:
VITAL ENGINEERING

1200 G Sl AVENUE BINTE 0] |
AR FLORIDA 33173

TEL + 305 - 412 8000 |
FAX :305- 412 8005 |
FLREGISTRATION No, PE. 15830

| MECHANICAL & |

PLUMBING
RPJ CONSULTING
ENGINEERS, INC. _

4977 SW T4y COURT
MIAME, FLORIDA 33155
TEL : 305 - 585 2131

| FAX:305-6680131

FLREGISTRATION No. PE. 16395

m._._NCO._.CE\Pr“ 7
DE LOS REYES
ENGINEERING, INC.

8728 NW. 260 STREET SUITES 182

Lelanil. FLORIDA 33173

TEL :305-477 pa28 7
FAX :305-477 8814

FL REGISTRATION PE. No, 33112

LANDSCAPE 7
WITKIN HULTS _
DESIGN GROUP

307 SOUTH 21ST AVENUE |
HOLLYWOOD, FLORICA 13020

TEL ; 954 - 920 9581

FAX; $54 - 323 9608
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ZONING INFORMATION

BUILDING SETBACKS

_ | Lzcal ozscietien

| ProsscT NemE

MERRICK HANCR

ALLQUED/REQUIRED

| PROVIOED

LTS 2 TWACUSK M. BN RGTX | OF WEMMED PLAT COMAL
GABLES NDUSTRAL SECTION™. AZCORDNG T THE PAT THEREDS,

RECOKDED (N PLAT BOOY. 21 PASE 22 OF THE SUBUC RESORDS OF

PROSERT™ ASDRISS:

301 ALTARA AVENUE

L MMD OVERLAY

MIXED OCCUPANCY

ZONINGs PN
NET LOT AREA SITE « o201 SO, FT.
NET LOT ARZA ALLEY 4700 50. 71,

NET LOT aREZ: 65,1¢7 5C FT,

¢ iD@8 ACRES J

MERRICK MANCR / TROLLEY 70 BE CONSTRUCTED, INSPECTED APPROVED, AND OZCUPIEZD IN
PHASES INDZR BL 13-06-2231 USING APPLICABLE CODE LNLESS 'RELIEF OR DEVIATION FROM

SAHE HAS BEEN DEFINED AND / OR I$ REQUIRED,

PRONT | ALTIRA avDal ) 0 U IO 4 N it

(SETBACK REDUCTIONI

15'-@" IF OVER 45' M HEIGHT

o'-4* aT BasD

1.3 AT TOUER

WUAMLCASE SOUNTY, PLORICA

w2

1073 25 ANJ 16 SLOTX 1, O 7O PLAT CORAL GABLES
a YO THE PAT TMERECK,

0T MTREET [ LAGHE STREET ) D'=E" P TO 4% IN HEIGUT

(SETBACK REDUCTON)

50" F OVER 45° N HEIGHT

Uet' 2T pasE

Lo'i” AT TOUER

ACCORDING TO THE PLAT

DL STREET [ LE JUI ROLD ) @-8" UP TO 45 N HEIGHT

10'-@* (F OVER 45° IN HEIGHT

.9t 4T BASE

10°-0" AT TGUER

INTERIOR SIDE ( ADJ PROPERTY ) oo
LAGANA BTREET SIDE

INTERICR SIDE ( ADJ, PROFPERTY )

&5 AT BasE
3.7 AT TCUER

MIRATADE COUNTY, FLORDA.

oo ot AT BesE §
. . - I . Ji e | GROSS ARE4
MERRICK MANOR / TROLLEY TC BE CONSTRUCTED IN AN EFFICIENT MANNER PER DEVELCPER /
CONTRACTOR REQUIREMENTS. | =
REAS ATUTTING ALLET i Sl AT BASE | FLOOR | SQUARE FOOTAGE
B f EMBTRG ALLEY § o-o e AT TolEe
AN INITIAL PHASE, INCLUSIVE OF THE TROLLEY, WILL INCLUDE PERMANENT UTILITIES / SYSTEMS OR \ -3* AT TOUR
TEMPORARY UTILITY 7 SYSTEM CONNECTIONS WITH PERMANENT CHARACTERISTICS, WHERE GROND SI0AL SE,
APPUICABLE, TRCLLEY WLL BE 'SWITCHED OVER' TO MERRICK MANOR PERMANENT UTILITIES / SECOND 4407 3F
SYSTEMS, TOTAL LOT COVERAGE 52984 5Q. FT, =) 5T Ald SF.
wEe T TS aE
TOTAL CPEN SPACE AT GROUND FLCOR 5723 $C, 7T, EIET avali ¥
&Ry “o353 5F,
_ HAXIMUM UNITS HLEDREQURED PROVIDED T eEvenTa PEETTAY
! GREEN AREA LLOEDRFQIED | PROVIDED , —EaEn T
(1G5 2CRES ) G5 INITB/ACRE « 1500 + 285 189, 5 T { BT 1 3
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i 254252 5 I PARKING AUREIFEQIRED PROVIDED ,
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Ind RESIZENTIAL B85 SQFT. 3 BEDROOM UNITS
Yd RESIDENTIAL Uso1 sarr. RETAIL PARKING (| PER 350 3QFT. ] LRI,
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EXHIBIT F
CERTAIN PROVISIONS TO BE INCLUDED IN THE LEASE

(a) Term. The term of the Lease shall be for a period of two (2) years, commencing
on the City Land Closing and continuing for a period of two (2) years thereafter (the
“Commencement Date”). The term of this Lease shall automatically renew for successive one
(1) year terms in order to ensure the City’s continued use of said facility until the Trolley Station
Closing whereupon the Lease shall automatically terminate; provided, however, the City shall
have the right to remain in possession of the City Land for a reasonable time (not to exceed ten
(10) business days) after such termination for the purpose of moving the City’s trollies, furniture,
equipment and other personal property to the New Trolley Station.

(b) Base Rent. The City shall not be required to provide a security deposit or pay
Base Rent during the term of this Lease or any extensions and/or renewals thereof.

(c) Triple Net Lease. The Lease shall be a triple net lease with City being solely
responsible (1) for any and all costs relating to the use, operation and maintenance of the Leased
Premises; (2) all applicable ad valorem real and personal property taxes, if any, with respect to
the Leased Premises, and (3) at City’s sole and exclusive option, “self-insure” or obtain and
maintain, at its sole cost and expense, public liability insurance and/or property damage
insurance with such coverages and limits as the City may determine in its sole and absolute

discretion.

(d) Subordination, Non-Disturbance and Attornment: The Lease and the rights of
the City, as tenant thereunder shall be subject and subordinate to a mortgage securing a loan by a
lender for the construction of the Merrick Manor Project; provided, however, for so long as the
City is not in default of any of the terms, covenants or conditions of the Lease on the City’s part
to be performed (beyond any period given the City in the Lease to cure such default), (i) City’s
possession of and rights to use the Leased Premises shall not be diminished or interfered with by
the lender and (i) lender will not join the City as a party defendant in an action or proceeding
foreclosing the mortgage unless such joinder is necessary under applicable Florida law to
foreclose the mortgage and then only for such purpose and not for the purpose of terminating the
Lease. If lender shall become the owner of the Leased Premises or the Leased Premises shall be
sold by reason of foreclosure or transferred by deed-in-lieu of foreclosure, the Lease shall
continue in full force and effect as a direct Lease between the then owner of the Leased
Premises, and the City, as tenant, shall attorn to lender or any other such owner as its landlord.

(e) No Waiver of Sovereign Immunity/Consequential Damages. Notwithstanding
anything contained in the Lease to the contrary, (1) the City does not waive any rights of
sovereign immunity that it has under applicable law; (2) the Lease shall be subject to the
provisions and monctary limitations of Section 76828, Florida Statutes (which statutory
provisions and monetary limitations shall apply as if the parties to the Lease had not entered into
the Lease); and (3) in no event shall the City be liable for any consequential and/or punitive

damages in connection with the Leasc.
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63) No elected official, officer, administrator, official, agent or employee of the City
shall be charged personally or held contractually liable under any term or provision of the Lease
(or any other document executed in connection with the Lease) or of any supplement or
amendment thereof or because of any breach thereof, or because of his/her execution thereof, or
any obligation or liability arising out of or in connection with any of the foregoing. ’
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Exhibit G

CITY DESIGNATED PARKING SPACES
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PROPOSED MIXED-USE BUILDING

MERRICK MANOR
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ALTARA AVENUE
CORAL GABLES, FLORIDA

(15 TROLLEYS )

PLANS ARE SUBJECT TO FURTHER REVISION
FRIOR TO CITY COMMISSION APPROVAL OF

SETTLE AGREEMENT

07-07-2014

ARCHITECT

N T & P A R

125 SANLORENZO AVENUE, SUITE 610
CORAL GABLES, FLQRIDA 33148

TEL:(308) 7405442
PAX:(308) 7408443

PROJECT No, |L-02

_n D_

OWNER :
MERRICK MANOR, LLC.

26371 SOUTH BAYSHORE DR
800

. FLORIDA 33133
- 305 - 638 6911

ARCHITECT :
3EHAR - FONT &
PARTNERS, P.A,

125 SAN LORENZO AVE, SUITE 610
Coral Gables, Flerlos 33148

TEL ;305 - 740 5242

FAX 1305 - 740 5442

FL REGISTRATION No: AA0Q02451

CIVIL :
AVINO & ASSOCIATES, INC.|

1150 SW, 57th AVENUE, SUITE 207

Fi REGISTRATION Ne. 22207

ELECTRICAL:
VITAL ENGINEERING

7300 SW 99th AVENUE SUITE 202
MiAML FLORIOA 33173

TEL : 305412 5000

FAX 1305 - 412 8005
FLREGISTRATION No. PE, 15880

MECHANICAL & "
PLUMBING _
RPJ CONSULTING

ENGINEERS, INC. 7

4077 SW 74t COURT

MIAM(, FLORIDA 32155

TEL: 305 - 685 2131

FAX 1 305 - 565 012

FLREGISTRATION Ne. PE. 16395 |

STRUCTURAL : 7
DE LOS REYES |
ENGINEERING, INC.

8726 NW. 28th STREET SUITES 182 7

MiAMI, FLORIOA 2372

TEL: 305 - 477 8826

FAX :305- 477 8814

FL REGISTRATION PE, No.J3112

_ _
LANDSCAPE : _
WITKIN HULTS
DESIGN GROUP _

_ 307 SQUTH 21ST AVENUE
HOLLYWOCD, FLORIOA 33020 7

TEL ; 954 - 92) 9881
FAX : 954 - 923 0589
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EXHIBIT “C”
LEGAL DESCRIPTION FOR ORIGINAL PERMIT PLANS

Lots 26 through 34, in Block 1, of “Revised Plat Coral Gables, Industrial Section”,
according to the Plat thereof, recorded in Plat Book 28, Page 22, of the Public Records of

Miami-Dade County, Florida.

And

Lots 35 and 36, Block 1, of “Revised Plat Coral Gables, Industrial Section”, according to
the Plat thereof, recorded in Plat Book 28, Page 22, of the Public Records of Miami-Dade

County, Florida.

And

Lots 13, 14, 15, 16, 17, 18, 19, 20, and 21, Block 1, of “Revised Plat Coral Gables,
Industrial Section”, according to the Plat thereof, recorded in Plat Book 28, Page 22, of
the Public Records of Miami-Dade County, Florida.

And

Lots 22, 23, 24, and 25, Block 1, of “Revised Plat Coral Gables, Industrial Section”,
according to the Plat thereof, recorded in Plat Book 28, Page 22, of the Public Records of

Miami-Dade County, Florida.

-19-



EXHIBIT “D” - Joint Motion for Approval and Stay

IN THE CIRCUIT COURT FOR THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

COMPLEX BUSINESS LITIGATION

CASE NO. 13-29113 CA 01 (40)

CITY OF CORAL GABLES, FLORIDA, a
Florida municipal corporation,

Plaintift,

V.

ASTOR TROLLEY, LLC, a Florida limited

liability company, and MERRICK MANOR,
L.LC, f/k/a 4111 LE JEUNE, LLC, a Florida

limited liability company,

N N N N N N N N N N N N N/

Defendants,

PLAINTIFF, CITY OF CORAL GABLES, FLORIDA AND
DEFENDANTS, ASTOR TROLLEY, LLC AND MERRICK MANOR, LLC,
F/K/A 4111 LE JEUNE, LLC’S JOINT MOTION FOR APPROVAL
OF SETTLEMENT AGREEMENT AND FOR TEMPORARY STAY

Plaintiff, City of Coral Gables, Florida (“City”), and Defendants, Astor Trolley, LLC and
Merrick Manor, LLC, f/k/a 4111 Le Jeune, LLC (together, the Astor Parties”) (City and the
Astor Defendants shall be referred to, collectively, as the “Parties”), by and through their
undersigned counsel and pursuant to that certain Scttlement Agreement entered into by the
Partics as of July __, 2014 (the “Settlement Agreement”), hereby file this Joint Motion for
Approval of Settlement Agreement and for Temporary Stay, and, in support thereof, state:

L. This action is currently subject to a stay of all proccedings pursuant to the Court’s
Sua Sponte Order Staying All Proceedings for Additional 60 Days, entered on May 29, 2014 (the
“Current Stay Order”). The Court entered the Current Stay Order so that the Parties could continue

to explore efforts to resolve this action through ongoing settlement discussions.



Case No. 13-29113 CA 01 (40)

2. As of July __, 2014, the Parties entered into a Settlement Agreement with
respect to the claims in this action and other related matters. A fully executed copy of the
Settlement Agreement is attached hereto as Exhibit “1.”

3. The Settlement Agreement is intended to settle and resolve this action in its
entirety. However, certain contingencies must be satisfied to accomplish fully the Parties’ goals
in entering into the Settlement Agreement. If and when those contingencies are satisfied, the
Parties will cause to be filed a Stipulation for Dismissal with Prejudice of this action, pursuant to
the terms of the Settlement Agreement. However, if those contingencics have not been satisfied,
the Settlement Agreement under certain circumstances may be terminated, upon which
termination the Settlement Agreement will be deemed void ab initio and the Parties may resume
the prosecution of this action.

4. Pursuant to Section 7 of the Settlement Agreement, the Parties agreed to request
that the Court approve the Settlement Agreement, and stay this action until the earlier of such
time that: (a) City, the Astor Parties, or the Parties together file a notice of termination of the
Settlement Agreement and motion to lift the stay, in accordance with the provisions of Section
11 of the Settlement Agreement; or (b) the Parties jointly request dismissal of this action
pursuant to a Joint Stipulation for Entry of Agreed Order of Dismissal with Prejudice in
accordance with the provisions of Section 8.3 of the Settlement Agreement.

5. To that end, the Parties respectfully request that the Court enter an Order
approving the Settlement Agrcement and staying all proceedings, in the form attached hereto as
Exhibit “2.”

Wherefore, Plaintiff, City of Coral Gables, Florida, and Defendants, Astor Trolley, LLC

and Merrick Manor, LLC, t/k/a 4111 Le Jeune, LLC, respectfully request that this Court grant



Case No. 13-29113 CA 01 (40)

their Joint Motion for Approval of Settlement Agreement and for Temporary Stay, and enter an

Order in the form attached hereto as Exhibit “2.”

Respectfully submitted,

WEISS SEROTA HELFMAN

Coral Gables, Florida 33134
Telephone: ~ (305) 854-0800
Facsimile: (305) 854-2323

PASTORIZA COLE & BONISKE, P.L.
2525 Ponce De Leon Boulevard, Suite 700

GREENBERG TRAURIG

333 SE 2™ Avenue, Suite 4400
Miami, Florida 33131
Telephone (305) 579-0500
Facsimile (305) 579-0717

405 Biltmore Way

Coral Gables, Florida 33134
Telephone: ~ (305) 460-5218
Facsimile: (305) 460-5264

By:

CRAIG E. LEEN

Florida Bar No. 701696
cleen(@coralgables.com
zosle@coralgables.com

By: By:
MICHAEL S. POPOK Alan T. Dimond
Florida Bar No. 44131 Florida Bar No. 111017
mpopok@wsh-law.com dimonda@gtlaw.com
szavala@wsh-law.com fernandezfe@gtlaw.com
JOHN J. QUICK Timothy A. Kolaya
Florida Bar No. 648418 Florida Bar No. 056140
iquick@wsh-law.com kolayat(@gtlaw.com
Imartinez{@wsh-law.com belloy@gtlaw.com

FLService(@gtlaw.com
CITY OF CORAL GABLES




Case No. 13-29113 CA 01 (40)

CERTIFICATE OF SERVICE

[ certify that a copy hereof has been furnished to those on the attached service list by

Certified E-Mail on this day of July, 2014.
TIMOTHY A. KOLAYA
SERVICE LIST
Michael S. Popok, Esq. Craig E. Leen, Esq.
John J. Quick, Esq. CITY OF CORAL GABLES
WEISS SEROTA HELFMAN PASTORIZA | 405 Biltmore Way
COLE & BONISKE, P.L. Coral Gables, Florida 33134
2525 Ponce De Leon Blvd., Suite 700 Telephone: (305) 460-5218
Coral Gables, Florida 33134 Facsimile: (305) 460-5264
Telephone: (305) 854-0800 E-mail: cleen@coralgables.com
Facsimile: (305) 854-2323 zosle@coralgables.com
E-mail: mpopok@wsh-law.com
szavala@wsh-law.com City Attorney for The City of Coral Gables
jquick@wsh-law.com
[martinez@wsh-law.com
Counsel for The City of Coral Gables




EXHIBIT “1” to Joint Motion for Approval and Stay

IN THE CIRCUIT COURT FOR THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLLORIDA

CASE NO. [3-29113 CA 40

COMPLEX BUSINESS LITIGATION
CITY OF CORAL GABLES, FLORIDA,
a Florida municipal corporation,

Plaintiff,
V.

ASTOR TROLLEY, LL.C,

a Florida limited liability company, and
MERRICK MANOR, LLC, f/k/a 4111
LE JEUNE, LLC, a Florida limited
liability company,

Defendants.

T N N N N M S N S N N N S N N N

ORDER GRANTING PLAINTIFF, CITY OF CORAL GABLES, FLORIDA
AND DEFENDANTS, ASTOR TROLLEY, LLC AND MERRICK MANOR,
LLC, F/K/A 4111 LE JEUNE, LLC’S JOINT MOTION FOR APPROVAL
OF SETTLEMENT AGREEMENT AND FOR TEMPORARY STAY

This cause having come before the Court on ' , on Plaintift, City of Coral
Gables, Florida (“City”), and Defendants, Astor Trolley, LLC and Merrick Manor, LLC, f/k/a
4111 Le Jeune, LLC’s (together, the Astor Parties”) (City and the Astor Defendants shall be
referred to, collectively, as the “Partics™) Joint Motion for Approval of Settlement Agreement
and for Temporary Stay (the “Motion”), and the Court having reviewed the Motion, having heard
from counsel for the Parties, and being otherwise duly advised in the premises, it is hereby

ORDERED AND ADJUDGED that:

L. The Motion is GRANTED.



Case No. 13-29113 CA 40

2. The Settlement Agreement entered into by the Parties as of July | 2014, is
hereby approved.
3. This action is hereby stayed until the earlier of such time that: (a) City, the Astor

Parties, or the Parties together file a notice of termination of the Settlement Agreement and
motion to lift the stay, in accordance with the provisions of Section 11 of the Settlement
Agreement; or (b) the Parties jointly request dismissal of this action pursuant to a Joint
Stipulation for Entry of Agreed Order of Dismissal with Prejudice in accordance with the
provisions of Section 8.3 of the Settlement Agreement.

DONE AND ORDERED in Chambers in Miami-Dade County, Florida this ___ day of

, 2014.

HONORABLE JOHN W. THORNTON
CIRCUIT JUDGE

Copies Furnished to:

Michael S. Popok, Esq. (mpopok@wsh-law.com; szavala@wsh-law.com)
John J. Quick, Esq. ( jquick@wsh-law.com; Imartinez@wsh-law.com)
WEISS SEROTA HELFMAN PASTORIZA COLE & BONISKE, P.L.
2525 Ponce De Leon Boulevard, Suite 700

Coral Gables, Florida 33134

Craig E. Leen, Esq. (cleen@coralgables.com; zosle(@coralgables.com)
CITY OF CORAL GABLES

405 Biltmore Way
Coral Gables, Florida 33134

Alan T. Dimond, Esq. (dimonda{@gtlaw.com; fernandezfe@gtlaw.com)

Timothy A. Kolaya, Esq. (kolayat@gtlaw.com; belloy@gtlaw.com; FLSetrvice@gtlaw.com)
GREENBERG TRAURIG, P.A.

333 Avenue of the Americas, Suite 4400

Miami, Florida 33131




EXHIBIT “E”
JOINT STIPULATION FOR ENTRY OF AGREED ORDER
OF DISMISSAL WITH PREJUDICE OF THE CITY ACTION

IN THE CIRCUIT COURT FOR THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

COMPLEX BUSINESS LITIGATION

CASE NO. 13-29113 CA 01 (40)

CITY OF CORAL GABLES, FLORIDA, a
Florida municipal corporation,

Plaintiff,
v.

ASTOR TROLLEY, LLC, a Florida limited
liability company, and MERRICK MANOR,
LLC, f/k/a 4111 LE JEUNE, LLC, a Florida
limited liability company,

- N N’ S’ N N S N S N S N S S

Defendants,

JOINT STIPULATION FOR ENTRY OF AGREED
ORDER OF DISMISSAL WITH PREJUDICE

Plaintiff, City of Coral Gables, Florida and Defendants, Astor Trolley, LLC and Merrick
Manor, LLC, f/k/a 4111 Le Jeune, LLC (together, the “Parties”), by and through their
undersigned counsel, and pursuant to Rule 1.420(a) of the Florida Rules of Civil Procedure,

hereby stipulate and agree as follows:

l. This action should be dismissed with prejudice.
2. Fach party shall bear its own attorncys’ fees and costs, cxcept as otherwise
provided in the Parties” Settlement Agreement entered into as of July , 2014 (the

“Settlement Agreement”).



Case No. 13-29113 CA 01 (40)

3. The Parties request that the Court retain jurisdiction to enforce the terms of the

Parties’ Settlement Agrecment.

4, The Parties request that the Court enter the proposed Agreed Order of Dismissal

with Prejudice attached hereto as Exhibit “1.”

DATED this _ day of ,2014.

Respectfully submitted,

WEISS SEROTA HELFMAN

Coral Gables, Florida 33134
Telephone: ~ (305) 854-0800
Facsimile: (305) 854-2323

PASTORIZA COLE & BONISKE, P.L.
2525 Ponce De Leon Boulevard, Suite 700

GREENBERG TRAURIG

333 SE 2" Avenue, Suite 4400
Miami, Florida 33131
Telephone (305) 579-0500
Facsimile (305) 579-0717

405 Biltmore Way

Coral Gables, Florida 33134
Telephone:  (305) 460-5218
Facsimile: (305) 460-5264

By:

By: By:
MICHAEL S. POPOK Alan T. Dimond
Florida Bar No. 44131 Florida Bar No. 111017
mpopok@wsh-law.com dimonda@gtlaw.com
szavala@wsh-law.com fernandezfe@gtlaw.com
JOHN J. QUICK Timothy A. Kolaya
Florida Bar No. 648418 Florida Bar No. 056140
jquick@wsh-law.com kolayat@gtlaw.com
Imartinez@wsh-law.com belloy@gtlaw.com

FLService@gtlaw.com
CITY OF CORAL GABLES

CRAIG E. LEEN
Florida Bar No. 701696
cleen@coralgables.com
705 I_@:_(gbiuora_l_giblgs.cﬂT
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CERTIFICATE OF SERVICE

I certify that a copy hereof has been furnished to those on the attached service list by

Certified E-Mail on this day of ,2014.

TIMOTHY A. KOLAYA

SERVICE LIST

Michael S. Popok, Esq. Craig E. Leen, Esq.
John J. Quick, Esq. CITY OF CORAL GABLES
WEISS SEROTA HELFMAN PASTORIZA | 405 Biltmore Way
COLE & BONISKE, P.L. Coral Gables, Florida 33134
2525 Ponce De Leon Blvd., Suite 700 Telephone: (305) 460-5218
Coral Gables, Florida 33134 Facsimile: (305) 460-5264
Telephone: (305) 854-0800 E-mail: cleen@coralgables.com
Facsimile: (305) 854-2323 zosle@coralgables.com
E-mail: mpopok@wsh-law.com
szavala@wsh-law.com City Attorney for The City of Coral Gables
jquick@wsh-law.com '
Imartinez@wsh-law.com
Counsel for The City of Coral Gables




EXHIBIT “1” to Joint Stipulation for Entry of Agreed Order of Dismissal with Prejudice

IN THE CIRCUIT COURT FOR THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

CASE NO. 13-29113 CA 40

COMPLEX BUSINESS LITIGATION
CITY OF CORAL GABLES, FLORIDA,
a Florida municipal corporation,

Plaintiff,
V.

ASTOR TROLLEY, LLC,

a Florida limited liability company, and
MERRICK MANOR, LLC, f/k/a 4111
LE JEUNE, LLC, a Florida limited
liability company,

Defendants.

e M N N N N S N N S N N N N N N

AGREED ORDER OF DISMISSAL WITH PREJUDICE

This cause having come before the Court on the Joint Stipulation for Dismissal with
Prejudice (“the “Stipulation”) filed by Plaintiff, City of Coral Gables, Florida, and Defendants,
Astor Trolley, LLC and Merrick Manor, LLC, f/k/a 4111 Le Jeune, LLC (together, the
“Parties™), and the Court having reviewed the Stipulation, and being otherwise duly advised in
the premises, it is hereby

ORDERED AND ADJUDGED that:

& The Stipulation is approved.

2. This action is hereby dismisscd with prejudice.




Case No. 13-29113 CA 40

Bz Each party shall bear its own attorneys’ fees and costs, except as otherwise
provided in the Parties’ Settlement Agreement entered into as of July , 2014 (the

“Settlement Agreement”).

4, The Court retains jurisdiction to enforce the terms of the Parties’ Scttlement
Agreement.
5. The Clerk of the Court is directed to close the Court file.

DONE AND ORDERED in Chambers in Miami-Dade County, Florida this __ day of

,2014.

HONORABLE JOHN W. THORNTON
CIRCUIT JUDGE

Copies Furnished to:

Michael S. Popok, Esq. (mpopok@wsh-law.com; szavala@wsh-law.com)
John J. Quick, Esq. ( jquick@wsh-law.com; limartinez@wsh-law.com)
WEISS SEROTA HELFMAN PASTORIZA COLE & BONISKE, P.L.
2525 Ponce De Leon Boulevard, Suite 700

Coral Gables, Florida 33134

Craig E. Leen, Esq. (cleen@coralgables.com; zosle@coralgables.com)
CITY OF CORAL GABLES

405 Biltmore Way

Coral Gables, Florida 33134

Alan T. Dimond, Esq. (dimonda@gtlaw.com; fernandezfe@gtlaw.com)

Timothy A. Kolaya, Esq. (kolayat@gtlaw.com; belloy(@gtlaw.com; FLService(@gtlaw.com)
GREENBERG TRAURIG, P.A.

333 Avenue of the Americas, Suite 4400

Miami, Florida 33131
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